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THE HON. JEREMIAH MASON 


AND AN EPISODE OF LEGAL HISTORY IN NEW HAMPSHIRE. 


HE transition to the form of govern- 
ment of a republican state from the 
colonial form in our country, in which the 
Legislature was the General Court, and its 
members the Supreme Judiciary, was marked 
by many anomalies. Some of these were in 
consequence of the inability of the members 
of the Legislature to divest themselves of the 
idea that the judicial system established by 
the new constitution was of such a nature 
that it could not stand alone as an independ- 
ent department of government. 
__ Even up to the present time there are, in 
the country at large, frequent appeals to the 
Legislature by one or another party in a liti- 
’ gation, demanding that a court be restrained, 
or ordering certain action out of the usual 
course ; or petitions making vengeful charges 
against justices. Persons of a cast of mind 
apprehending imperfectly the principles of 
justice, and having but a meagre conception 
of the political measures necessary to public 
safety and thrift, are greatly given to plans 
of having the courts so reconstructed that 
they will sustain the action of their class, 
however narrow and partial it may be. We 
have escaped for the present the debase- 
ment of the Supreme Court of the nation, 
distinctly threatened in the late, and in the 
present, political campaign; but the mis- 
chievous taint still remains, endangering the 
future of the country. 

In earlier times this element in the body 
politic was sometimes too impatient to seek 
a remedy for their supposed grievances 
through the orderly routine of elections or of 
constitutional reform ; and when the Legisla- 





ture could not be induced to interfere with 
the courts, violent action was taken against 
them directly, as in Shays’ Rebellion in Mass- 
achusetts, the whiskey insurrection in Penn- 
sylvania, and the anti-rent disorders in eastern 
New York State. 

In New Hampshire the contest between 
sound principles and presumptuous ignorance 
did not reach the stage of civil violence be- 
cause the latter happened to be in a majority 
in the Legislature for several years, during 
which time it frequently interfered with the 
regular conduct of the courts. Perhaps the 
most glaring instance of this kind occurred 
in 1792 and 1793, in the so-called “ pig acts,” 
which proved a crisis in fatuitous action in 
this direction ; and in it the noted Jeremiah 
Mason was a prime factor. 

Mr. Mason, then under twenty-four years 
of age, had recently opened a law office in 
the town of Westmoreland, having been ad- 
mitted to practice in the New Hampshire 
courts in September, 1791. Admission at 
that time was regulated by the rules of the 
bar, which required three years of study 
within the State ; but Mason had not studied 
at allin New Hampshire. On graduating from 
Yale College he had entered the office and 
the household of Mr. Baldwin, in New Haven, 
whose son was subsequently Governor of 
Connecticut. Becoming persuaded that Ver- 
mont would prove a more profitable field, 
young Mason, a year later, entered the office 
of Gen. Stephen Rowe Bradley, in West- 
minster, who was afterward a Senator from 
Vermont in the National Congress. Gen- 
eral Bradley’s principal law competitor in 
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his own county was Luke Hall, subsequently 
Chief Justice of the State. 

At this period Justices of the Peace in 
Vermont had a large civil jurisdiction, which 
was final when under a certain amount of 
damages, consequently there was in these 
Justices’ Courts a great deal of petty litiga- 
tion. The future Senator and the embryo 
Chief Justice often met in these courts, 
where the discussions were not in general 
adapted to soften exacting dispositions nor to 
soothe acrimonious feelings, and the pair 
were in a perpetual feud that did not even 
permit of their speaking to each other. 

Soon after Mason entered his office, Gen- 
eral Bradley, finding it necessary to transact 
some business at a distance on a court day, 
requested Mr. Mason to attend to his mat- 
ters, which the latter undertook with much 
reluctance. Mr. Hall expected this would 
be much to his advantage in a case in which 
Bradley was the opposing counsel, but 
Mason proved the winner. 

General Bradley was much gratified at 
this evidence of his pupil’s ability, and said 
to him that his own engagements were now 
so numerous and important that he could not 
attend personally to these petty causes and 
he forthwith proposed to give Mr. Mason the 
whole charge and management of all the 
business before the Justices’ Courts, with all 
the fees in litigated cases, dnd one half the 
income (taxed costs) in those not litigated. 

This was a very advantageous arrangement 
for a student who desired money more than 
erudition, and Mr. Mason earnestly desired 
to relieve his father of the burden of his sup- 
port ; but all such practice must be detri- 
mental to the judicial system. Mason him- 
self has said that it was a proposal “ grossly 
improper ” for a lawyer to make or for a stu- 
dent to accept. However, accept it he did, 


and using his own words, “launched out on 
a sea of pettifogging.” 

After a year and eight months in this 
place he applied for admission to the bar, 
General Bradley (as he learned later) being 





his most strenuous opponent. The rules re- 
quired two years of study in the State, but 
the matter was decided on the principle of 
equity, and he was admitted in June, about 
three months previous to his admission in 
New Hampshire. 

For the year and a half in which he acted 
for General Bradley in the Justices’ Courts 
he had done a considerable business. He 
says of himself in this position, “I knew 
very little law, but that was the less neces- 
sary, as most of my opponents knew not 
much more, and the Judges I addressed, none 
at all.” 

Soon after his admission to the Vermont 
bar he began to think favorably of New 
Hampshire as a place to commence practice 
on his own account. Vermont, he says, was 
under some reproach for the manner of her 
separation from New York, a large propor- 
tion of the people were poor, and the courts 
and the bar inferior in tone to those of New 
Hampshire. He had become acquainted with 
the several members of the bar in the county 
of Cheshire, N. H., who assured him that 
there would be no objection to his admission. 
Perhaps the result was attained the more 
easily from his purchase of the farm of Col- 
onel Moore, a lawyer who desired to move to 
another part of the country. 

Small professional business flowed in upon 
him in great abundance in his new location, 
two hundred and two suits having been com- 
menced by him in the Court of Common 
Pleas during his first year, besides a vast num- 
ber of writs returnable before Justices of the 
Peace; yet, during the third year the num- 
ber of suits was only two hundred and fifty- 
seven. The cause of this immediate popu- 
larity was the good reputation he had brought 
with him, together with his course at the out- 
set of his residence here. 

Thinking himself very kindly treated by 
the bar, in his admission without conditions, 
Mr. Mason gave them a fine supper. It was 
presided over at his request by Judge Champ- 
ney, of New Ipswich, who, at the close of the 
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prolonged repast, called on the new member 
to stand forth. On his complying, the vener- 
able Judge delivered to him a charge, accom- 
panied by the right hand of fellowship. 

Colonel Moore, to whose place and prac- 
tice he succeeded, was a man of ability, but 
too fond of strong drink. He was a gradu- 
ate of Cambridge (Harvard) College at a 
period when the institution “was more dis- 
tinguished,” wrote Mr. Mason, “ for produc- 
ing good fellows than good scholars.”” Moore, 
with much benevolence of disposition, was 
very dissipated and very popular. He had 
procured the establishment in the town of a 
lodge of Free Masons, of which he was Mas- 
ter, and he earnestly advised young Mason 
to join this lodge. “ Accordingly,” says the 
latter, “I went to several of their parties, 
and, fortunately for me, was disgusted with 
their coarseness and rude manners. To get 
out of the scrape, I gave them as good a 
treat as I could at my cottage, and had no 
more to do with them, assigning for my ex- 
cuse that my time was so entirely occupied 
with my business and my studies that I had 
none to spare. From the Masonic lodge I 
kept free.” 

It appears by this that the young man 
considered himself a better Free Mason in a 
lodge exclusively his own, and the people 
appear to have adopted a similar view. 

It was during the earlier part of his resi- 
dence in Westmoreland (of three years only) 
that a man came to his office seeking to 
prosecute for larceny an impecunious neigh- 
bor, who, during his absence, had taken away 
two young pigs the complainant had to sell. 
Mr. Mason was out of town, and the student 
who attended to the office business, doubting 
the propriety of a charge of theft, advised 
an action for trover. This was commenced, 
the two pigs being therein alleged to be of 
the value of one dollar. The Deputy Sheriff, 
in serving the writ, found no person at the 
house, therefore tucked the summons be- 
tween the door and its sill, where he thought 
it entirely safe. The plaintiff, who was a 





near neighbor, saw this done, and as soon as 
the officer was out of sight, he went and 
stole the summons. 

The man who had taken the pigs, entirely 
unaware of the action against him, did not 
appear at court, and was consequently de- 
faulted, and the first news he had of it was 
an execution. He made a great outcry 
against the court amongst his neighbors, 
which brought out the fact that another per- 
son had seen the taking of the paper from 
under the door. The victim then went to 
Mr. Mason with his complaint. Finding that 
the summons had really been stolen, Mr. 
Mason offered to have the judgment and 
execution cancelled, and to let him have a 
trial for the pigs. 

Whatever his offense might be his neigh- 
bor’s against him was more culpable, he 
thought, and he was not alone in his view. 
Consequently he rejected the fair offer of 
Mr. Mason, and applied to the Legislature — 
then in session — to remedy his grievance. 

Without notice to the other party, the 
Legislature immediately passed an act direct- 
ing the Magistrate to cite the plaintiff before 
him, set aside the default and try the action, 
and to allow to either party an appeal. 
Thus the Legislature was guilty of inciting 
useless litigation, and of debasing the Judi- 
ciary. 

The plaintiff was cited, and Mason ap- 
peared for him, denying the power of the 
Legislature to pass the act, and making an 
argument on the constitutional restraints of 
legislative power. The opposing counsel re- 
plied by portraying the audaciousness of an 
attempt by an inferior magistrate to question 
the power of the Supreme Legislature. 

The Justice, jealous of his official dignity, 
and desirous of sustaining his high reputa- 
tion for courage (having been an officer 
in the Revolutionary army) promptly pro- 
nounced the act utterly void, and refused to 
obey it. The claim for an appeal was also 
disallowed by the Justice, who said that as 
the whole proceeding was void he had no 








500 The Green Bag. 





rightful power to record a judgment, nor to 
grant an appeal. Thus ended the first act 
of this farcical drama. 

The persistent purloiner of the pigs, refus- 
ing to accept defeat, obtained from the sove- 
reign Legislature, at its next session, another 
act, directing the Court of Common Pleas to 
try the defaulted action. Before that tribu- 
nal the parties again met, and, after lengthy 
argumentation, the Court deliberated. Ma- 
son’s argument had again prevailed, and this 
Court also determined to have nothing to do 
with the matter. 

By this time the “pig action” and the 
“pig acts” had attained to much notoriety 
in legal circles in the State. It brought all 
such special acts of the Legislature, interfering 
with the regular course of the courts of law, 
into ridicule and contempt. In consequence, 
this mischievous practice was, in New Hamp- 
shire, fairly laughed out of existence. 

Mr. Mason was a fluent speaker and stud- 
ied his cases very diligently. In court his 
manner was respectful, his statements lucid, 
and his argument always strong. Perhaps, 
too, somewhat of his success was owing to his 


- physical appearance. His powerful mind was 


enshrined in a giant frame. In his early pro- 
fessional period he was notably tall and ap- 
parently slender. A fugitive anecdote of him 
is remembered as follows: Traveling once in 
a sleigh after a great snowstorm, he met a 
countryman in a similar conveyance. Mr. 
Mason turned his horse and sleigh as far to 
one side as he conveniently could, and cour- 
teously requested the other party to do the 
same. The man was sturdy of figure and 
stubborn of countenance, and taking Mason’s 
courteous speech as the sign of a craven 
spirit, he refused to budge an inch, and de- 
manded a free way for his vehicle. 





At this Mr. Mason’s eyes flashed. The 
day was cold and he had sunk deeply in the 
robes of his high-back sleigh, but now he 
drew himself up and sat erect on the seat 
fora moment, then began slowly to divest 
himself of the wrappings, and to get upon 
his feet, displaying his proportions to the 
surprised countryman, who exclaimed in a 
tone of alarm, “ You needn’t rise any more, 
Mister. I'll turn out.” 

In his prime, Mr. Mason was six and a 
half feet in height, well proportioned in body 
but with a slight stoop, — not uncommon in 
tall professional men. 

He was appointed Attorney General in 
1802, and it has been said of him that he 
was “the first Attorney General of the State 
who comprehended the responsibilities of the 
office.” Subsequently he was offered the 
Chief Justiceship of New Hampshire, but 
declined the appointment. 

From 1794, when he changed his residence 
to Portsmouth, to his removal to Boston in 
1832, his life flowed smoothly on in constant 
and successful practice of the law, varied 
only by four years of service—from 1813 to 
1817—in the National Senate, and an oc- 
casional term in the Legislature. He died 
in 1848 at the age of eighty years. 

Following his removal to Portsmouth, Mr. 
Mason had for his professional opponents at 
one time or another, nearly all of the lead- 
ing lawyers of his own and neighboring 
States, Daniel Webster being his antagonist 
in many cases. 

Hon. George S. Hillard, in stating his es- 
timate of Mason, once said that the differ- 
ence between him and Webster was, that 
“Mr. Mason was a great lawyer, and Mr. 
Webster was a great man practising law.” 
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DR. JOHNSON ON LAW AND LAWYERS. 


T must always be interesting to lawyers 
to hear the opinion of an intelligent lay- 
man on them and their profession, especially 
when the layman is one with the robust good 
senses of a Dr. Johnson, for too many lay- 
men talk sad trash about the law and its 
professors. Even a man like the poet 
Wordsworth, himself the son of a country 
solicitor, could write like this in “A Poet’s 
Epitaph ”’ : 


A lawyer art thou? — draw not nigh ; 
Go, carry to some other place 

The keenness of that practised eye, 
The hardness of that sallow face. 


This kind of abuse is cheap; retaliation 
easy : 


A poet art thou? Scarecrow fly, 
And carry to some other clime 
The frenzy of that rolling eye, 
The twaddle of that tuneless rhyme. 


Johnson was full of prejudices, but on law 
and lawyers he was remarkably lucid and 
just. “ Lawyers,” he said, “know life prac- 
tically. A bookish man should always have 
them to converse with. They have what he 
wants.” It is a curious fact that at the age 
of fifty-six “the great lexicographer,” as Miss 
Pinkerton in “ Vanity Fair” delighted to call 
him, had thoughts of studying the law him- 
self, and actually composed a prayer —and 
a very good one, too—that his study of it 
might be sanctified “to direct the doubtful 
and instruct the ignorant, to prevent wrong 
and terminate contention.” It is a matter 
for real regret that he never carried out his 
design. How well we can picture the pon- 
derous Doctor as a learned Queen’s (or rather 
King’s) Counsel, refining on his points to 
the Court, or haranguing a jury while “ words 
of wondrous length and thundering sounds ” 
amazed the gaping occupants of the jury- 
box ! 





A friend of Dr. Johnson’s once said that 
he was like a ghost, who never spoke until 
he was spoken to —the truest description of 
him, the Doctor said, ever given; and it is 
to the initiative of the inquisitive Boswell, of 
course —the admiring showman — that we 
owe the Doctor’s dicta on the law and law- 
yers. Boswell was going to the English 
Bar, or rather playing at it, and a gay friend, 
he said, had advised him against being a law- 
yer, because he would be excelled by plod- 
ding blockheads. (By the way did not this 
brilliant contemner of blockheads move once 
for a writ “Quare adhesit pavimento?’’) 
“ Why sir,” said Dr. Johnson “in the formu- 
lary and statutory part of the law a plod- 
ding blockhead may excel, but in the ingen- 
ious and rational part of it a plodding block- 
head can never excel.” “You must not in- 
dulge,” went on the Doctor, “too sanguine 
hopes should you be called to our Bar. I was 
told by a very sensible lawyer that there are 
a great many chances against any man’s 
success in the profession of the law. The 
candidates are so numerous, and those who 
get large practices are so few. He said it 
was by no means true that a man of good 
parts and application is sure of having busi- 
ness, though he, indeed, allowed that if such 
a man could but appear in a few causes his 
merit would be known, and he would get 
forward ; and that the great risk was that a 
man might pass half a lifetime in the courts 
and never have an opportunity of showing his 
abilities.” Thisis as mucha melancholy truth 
to-day as it was a hundred years ago. ‘“ What 
means may a lawyer legitimately use to get 
on?” Nice questions of casuistry arise. “A 
gentleman,” says Boswell, “told me that a 
countryman of his and mine, Wedderburn— 
afterwards Lord Loughborough— who had 
risen to eminence in the law, had when first 
making his way solicited him to get him em- 
ployed in city causes. 
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Johnson: “ Sir, it is wrong to stir up law- 
suits ; but when once it is certain that a law- 
suit is to go on, there is nothing wrong in a 
lawyer’s endeavoring that he shall have the 
benefit rather than another.” 

Boswell: “ You would not solicit employ- 
ment, sir, if you were a lawyer?” 

Johnson: “No, sir; but not because I 
should think it wrong, but because / should 
disdain it.” 

This is a good distinction which will be 
felt by men of just pride. 

He proceeded: “However, I would not 
have a lawyer to be wanting to himself in 
using fair means. I would have‘’him to in- 
ject a little hint now and then to prevent his 
being overlooked.” 

This is a very tolerant view of professional 
etiquette. When the great Duchess of 
Marlborough called at young Murrays’s 
chambers and found him out — we may pre- 
sume he was engaged in drinking champagne 
with the wits — the imperious dame said, on 
meeting him next: “ Young man! if you 
want to rise in your profession you must not 
sup out.” Boswell had an uneasy feeling 
that he must give up supping out, and he 
put it to Johnson whether a very extensive 
acquaintance in London might not be preju- 
dicial to a lawyer. 

Said Johnson: “Sir, you will attend to 
business as business lays.hold of you. When 
not actually employed you may see your 
friends as much as you do now. You may 
dine at a club every day, and sup with one 
of the members every night, and you may 
be as much at public places as one who has 
seen them all would wish to be; but you 
must take care to attend constantly in West- 
minster Hall, both to mind your business, as 
it is almost all learnt there (for nobody reads 
now), and to show that you want to have 
business. And you must not be too often 
seen at public places, that competitors may 
not have it to say, ‘He is always at the 
playhouse or Ranelagh, and never to be 
found at his chambers.’ And then, sir, 





there must be a kind of solemnity in the 
manner of a professional man. I have noth- 
ing in particular to say to you (Boswell) 
on the subject. All this I should say to 
anyone. I should have said it to Lord Thur- 
low twenty years ago.” This point about 
solemnity of manner recalls a saying of 
Horne Tooke. He once remarked to a seri- 
ous and successful friend, “ We have reversed 
the ordinary laws of Nature. You have 
risen by your gravity; I have sunk by my 
levity.” 

Sir Matthew Hale once said that it was as 
great a dishonor as a man were capable of 
that he should be hired for a little money to 
say otherwise than he thought. But the 
truer and juster view of the ethics of advo- 
cacy is well expounded by Johnson. 

“We talked of the law. Sir William 
Forbes said he thought an honest lawyer 
should never undertake a cause which he 
was satisfied was not a just one.” 

« Sir,” said Dr. Johnson, “a lawyer has no 
business with the justice or injustice of the 
cause which he undertakes unless his client 
asks his opinion, and then he is bound to 
give it honestly. The justice or injustice of 
the cause is to be decided by the Judge. 
Consider, sir, what is the purpose of Courts 
of Justice? It is that every man may have 
his cause fairly tried by men appointed to 
try causes. A lawyer is not to tell what he 
knows to be a lie; he is not to produce what 
he knows to be a false deed; but he is not 
to usurp the province of the jury and of the 
Judge, and determine what shall be the effect 
of evidence, what shall be the result of le- 
gal argument. As it rarely happens that a 
man is fit to plead his own cause, lawyers 
are a Class of the community who, by study 
and experience, have acquired the art and 
power in arranging evidence and of apply- 
ing to the points at issue what the law has 
settled. A lawyer is to do for his client all 
that his client might fairly do for himself if 
he could. If by a superiority of attention, 
of knowledge, of skill, and a better method 
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of communication he has the advantage of 
his adversary, it is an advantage to which he 
is entitled. There must always be some ad- 
vantage on one side or the other, and it is 
better that advantage should be had by tal- 
ents than by chance. If lawyers were to 
undertake no causes till they were sure they 
were just, a man might be precluded alto- 
gether from a trial of his claim, though were 
it judicially examined it might be found a 
very just claim. 

Boswell feared that the affectation of 
warmth in a client's cause might produce 
habitual dissimulation. 

“ Why, no, sir, a man who is paid to tum- 
ble—the metaphor is not flattering to the 
lawyer — will not go on tumbling when he 
is not to be paid for it.” 

Lawyers cultivate the diffuser graces of 
rhetoric. They are sometimes accused even 
of garrulity. “It is unjust, sir,” said John- 
son, “to censure lawyers for multiplying 
words when they argue. It is often neces- 
sary forthem to multiply words.” “This” 
(he said, referring to some point) “you must 
enlarge on when speaking to the committee 
{of the House of Commons]. You must 
not argue there as if you were arguing in 
the schools. Close reasoning will not fix 





their attention. You must say the same 
thing over and over again in different words. 
If you say it but once they miss it in a mo- 
ment of inattention.” 

On many other legal questions, on entail, 
on Sunday consultations, on reports of cases, 
the Doctor’s opinions are wise and weighty. 
No one was more rapid in detecting a fallacy 
or more ruthless in exposing it. “I repeated 
to him,” says Boswell, “an argument of a 
lady of my acquaintance who maintained 
that her husband having been guilty of 
numberless infidelities released her from her 
conjugal obligations because they were re- 
ciprocal.” 

Johnson: “This is miserable stuff, sir. 
To the contract of marriage, besides the man 
and wife, there is a third party — society — 
and if it be considered as a vow, God; and 
therefore it cannot be dissolved by that con- 
sent alone. Laws are not made for particu- 
lar cases, but for men in general.” 

This is a truth too often forgotten, espe- 
cially in matrimonial squabbles. Boswell 
urged that the lady did not want a dissolution, 
but only license for her gallantries. 

“ This lady friend of yours, sir,” said John- 
son, “seems very fit for a — 
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CHAPTERS FROM THE BIBLICAL LAW. 


VI. 


THE CASE OF NABOTH’S VINEYARD. 


By Davip WERNER AMRAM. 


HIS case has been made famous in song 

and story on account of the magnifi- 
cent dramatic effect with which it is told in 
the Bible, and more especially because of the 
manner in which the Divine wrath took ven- 
geance upon the son of King Ahab for the 
crime committed by the father, illustrating 
by a shining example the words of the com- 
mandment, “ For I the Lord thy God am a 
jealous God, visiting the iniquity of the 
fathers upon the children, unto the third and 
fourth generation of them that hate me.” 
But apart from the dramatic interest attached 
to this story, apart from its literary value 
and its usefulness as an illustration of cer- 
tain ethical principles, it has numerous and 
interesting legal elements. The record of 
the case will be found in the first Book of 
Kings, chapter xxi, and second Book of 
Kings, chapter ix, verses 22 to 26. 

Naboth, a wealthy landowner in Northern 
Palestine, and one of the leading men of the 
city of Jezreel, owned a vineyard next to the 
grounds surrounding the summer palace of 
Ahab, King of Samaria. The King, on one 
of his visits to his summer palace, cast a 
covetous eye on the vineyard of Naboth, and, 
having sent for him, said, “Give me thy 
vineyard that I may have it for a garden of 
herbs, because it is near unto my house, and 
I will give thee for it a better vineyard than 
it, or, if it seem good to thee, I will give 
thee the worth of it in money.” This wasa 
fair proposition judged from a modern point 
of view, but not so to Naboth whose natural 
attachment to his patrimonial estate was 
strengthened by the immemorial custom 
among the Hebrews, of preserving the es- 





tate in the family, unless dire necessity re- 
quired its alienation. 

Originally lands were entirely inalienable, 
but with the growth of commercial life under 
the reign of the Kings, concessions were 
gradually made in favor of the alienation of 
landed property, with a proviso, however, 
that in the year of the Jubilee, all lands were 
to revert to the family of the owner who had 
aliened them. To men like Naboth who had 
no reason for parting with their estates, the 
very thought of giving away or selling their 
estate was akin to sacrilege, and thus Naboth 
answered the King, “It is forbidden me by 
Jehovah that I should give the inheritance 
of my fathers unto thee,” and the King had 
to be satisfied with this answer. The King- 
ship was still something new in Israel and 
the ancient liberties of the people had not 
yet been entirely destroyed by monarchial 
rule. 

The King, having returned to his capital, 
showed marked signs of his displeasure at 
the treatment that he had received from 
Naboth. His wife, Queen Jezebel, whose 
name has since become a synonym for devil- 
try, asked him, “ Why is thy spirit so sad 
that thou eatest no bread?” The King then 
told her the story, saying that after he had 
made his offer to Naboth, the latter replied, 
“T will not give thee my vineyard.” 

Now, Jezebel was the daughter of a Phoe- 
nician King, the King of Sidon, who ruled 
as an absolute oriental despot. Jezebel, 
who had been brought up in her father’s 
house to look upon the mere whim and Ca- 
price of the King as higher and stronger 
than any law or custom, lost patience when 
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her husband meekly told her of Naboth’s re- 
fusal of his request. With bitter irony, she 
said to him, “ Dost thou now indeed reign 
over-Israel?”’ Then she added, “ Arise 
and eat and let thy heart be merry, for / 
will give thee the vineyard of Naboth, the 
Jezreelite.” 

The manner in which she kept her promise 
showed how deep were the inroads which 
royal usurpation had made upon the ancient 
liberties of the people. It must be premised 
that under the ancient constitution of the 
Hebrew Commonwealth, each community 
was practically independent and was ruled 
by its own elders. With the establishment 
of the Kingship, new officials appear, namely, 
the royal judges who sit with the elders in 
the various cities of the Kingdom. As the 
Kingship grew stronger, the autonomy of 
the elders declined. By force or by intrigue 
their authority was undermined, and as we 
see in the present case under royal influence 
corrupt men were put into office, and _ be- 
came pliant tools in the hands of their royal 
masters. 

The Queen evidently knew upon whom 
she could rely to carry out her purpose, for 
she issued orders in the name of the King 
and sealed them with his seal, and sent them 
to the elders and princes who were in Na- 
both’s City and who sat with him in the 
local council.’ 

It is not to be presumed that she issued 
these writs or orders to all the elders indis- 
criminately. She probably had several men 
in office in the town of Jezreel upon whom 
she could rely to carry out her orders. They 
were as follows : 


* The end of the 8th verse is translated as though the 
orders or writs of the Queen were sent to the elders and 
to the princes that were in Naboth’s City and dwelt 
there with him. The word “dwelling,” translated liter- 


ally means “sitting” and seems to be used in this place 
in the technical sense similar to that in which we use the 
word when we speak of the judge sitting to try a case. 
Naboth was himself one of the council and the Queen’s 
writs were directed to the other members of the council 
who sat with him. They were his peers and they were 
to try him. 





“ Proclaim a fast and place Naboth in the 
assembly of the people and let him be con- 
fronted with two worthless fellows that they 
may testify against him, saying, ‘ Thou didst 
blaspheme God and the King,’ and then let 
him be taken out to the place of execution 
and be stoned to death.” 

The order to proclaim a fast is not to be 
taken literally. It probably meant nothing 
more than to gather an assembly for some 
important business, and this term was 
probably a survival of the time when all such 
assemblies were commenced with a period 
of fasting. 

The order to place Naboth in the assembly 
was in fact an order to place him on trial by 
his peers, the members of the council of 
elders who “sat with him.” Her order to 
have witnesses suborned to perjure them- 
selves, and the fact that her orders were car- 
ried out to the letter, throw a clear light upon 
the administration of the law under a despotic 
ruler. It is probable that in her secret in- 
structions to her tools, she told them what 
Naboth had actually said to the King, and 
how this might be perverted into blasphemy 
and /ése-mazjesté. 

Although the Queen thus violently de- 
bauched justice, it was done according to strict 
form of law, because as was said before, the 
royal power in Israel was not yet strong 
enough to violate all the traditions of the peo- 
ple, and to accomplish its ends by arbitrary 
measure without regard to the common forms 
of procedure. The elders of Jezreel having 
received their orders from the Queen, pro- 
ceeded to carry them out tothe letter. They 
gathered the assembly and placed Naboth on 
trial, produced the perjured witnesses, who 
testified against Naboth in accordance with 
her instructions, “ Naboth has blasphemed 
God and the King,” and thereupon he was 
convicted and taken to the common place of 
execution, without the city, and there stoned 
to death. 

Naturally the elders in this case contented 
themselves with following the mere form of 
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procedure, and disregarded all the rules of 
practice which the Jewish law had established 
for the protection of one charged with crime, 
for it was the duty of the judges in criminal 
cases to examine and cross-examine the wit- 
nesses carefully and to give the accused the 
benefit of every doubt. In this case the ex- 
amination seems to have been perfunctory 
and was merely intended to satisfy the mul- 
titude of onlookers and townsmen of Naboth. 

The judicial murderers having carried out 
the Queen’s order made their return in due 
form, to wit, “ Naboth is stoned and is dead.”’ 

As soon as the Queen received this mes- 
sage, she said to Ahab, “ Arise and take pos- 
session of the vineyard of Naboth, the Jez- 
reelite, which he refused to give thee for 
money, for Naboth is not alive but is dead.” 
Thereupon, Ahab went down to Jezreel for 
the purpose of taking possession of the cov- 
eted land. 

The question arises, By what right did the 
King take possession of the land upon the 
death of its owner? If Naboth had children, 
they would inherit ; in the absence of children 
his nearest kinsmen would inherit, so that 
the inheritance of his fathers would not pass 
out of his family or tribe. There evidently 
were several versions of this affair current 
among the people, for in the passage in sec- 
ond Kings, chapter ix, verse 26, we find ref- 
erence te the fact that Naboth did have sons 
and that they also fell victims to the covet- 
ousness of the King, and were murdered by 
the Queen’s command. 

It was the law, anciently, that the children 
were put to death for the crime of the parent, 
until the law was promulgated, “ The parents 
shall not be put to death for the children, and 
the children shall not be put to death for the 
parents ; each man shall be put to death for 
his own crime,” ' 

As Naboth had been convicted and sen- 


* Deuteronomy, xxiv, 16. This law, found in the Deuter- 
onomic code was not promulgated until the reign of King 
Josiah of Judah, about the year 624, before the Christian 
era. The consensus of opinion of modern Biblical schol- 


ars assigns the book of Deuteronomy to this date. 





tenced to death, his children suffered the 
same punishment. As to the right of the 
King to take possession of the inheritance, 
this may have been founded either upon his 
kinship with Naboth or upon his right as z/- 
timus haeres in default of lawful heirs. There 
is nothing in Jewish law to warrant the be- 
lief that the King or the State had any right 
to inherit property upon the death of the 
owner without lawful heirs, nor is there any 
evidence of forfeiture of the estate of the 
felon who has been convicted and put to 
death. We must therefore assume that the 
King’s possession of Naboth’s vineyard was 
simply the act of an autocratic despot. No 
doubt, Ahab himself would never have dared 
to take such a step in violation of the ancient 
custom and laws of his people, but Jezebel, 
whose character and training had left in her 
no conscientious scruples on this score, did 
not hesitate to establish a new precedent for 
the crown. 

Although the people were, for the time 
being, placated by the apparent regularity in 
the form of the trial of Naboth, they per- 
ceived the motive for the prosecution as soon 
as the King took possession of Naboth’s 
estate. 

The Biblical account introduces the prophet 
Elijah talking with Ahab on the highway 
and denouncing his crime and threatening 
him with divine vengeance. “Thus saith 
the Lord, Hast thou killed and also taken 
possession? In the place where dogs lick 
the blood of Naboth, shall dogs lick thy 
blood, even thine.” Ahab, overcome with 
contrition, humbled himself and did penance 
for the crime, and the prophet was then in- 
formed that the vengeance would not be taken 
in Ahab’s day, “but in his son’s days, will 
the evil be brought upon his house;” and 
later on (II Kings, chapter ix, verses 25 to 
26), when his son, King Jehoram, was slain 
by Jehu, his body was thrown into the field 
of Naboth, the Jezreelite. “For,” said Jehu 
to his companion, “I remember how that 
when I and thou were riding together, after 
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Ahab his father, Jehovah laid this burden 
upon him. ‘Surely I have seen this day the 
blood of Naboth and the blood of his sons,’ 
saith Jehovah, ‘and I will requit thee in this 
very plat.’” 

The words here put into the mouth of the 
prophet Elijah, threatening divine vengeance 
for Ahab’s crime, probably expressed the in- 
dignation of the people at the enormity of 
the offense, and at the prostitution of justice 
by the King and Queen. It was such un- 
lawful assumption of authority on the part of 





the Kings that prevented the monarchy from 
flourishing in Israel. The old customs and 
laws which had been temporarily placed in 
abeyance during the reign of the Kings were 
revived immediately upon the fall of the 
Kingdom, and after the return of the Israel- 
ites from the Babylonian captivity, and still 
later, after the destruction of the second 
temple by Titus, the reign of law revived 
and reéstablished itself among the ancient 
people. 





“GRAND DAY” AT AN INN OF COURT. 


By LAWRENCE IRWELL. 


ANY Americans have a very indistinct 
idea of English legal functions in 
general, but more especially of legal festivi- 
ties, such as the precise share which “eating 
dinners” has in qualifying a-student for the 
bar, the traditional fun of a circuit mess, and 
so forth. In addition, many persons, not 
only here, but in England, wonder how it is 
that men addicted to such grave pursuits as 
those followed by the members of the bar, 
are so much given to mirth and jollity and 
costly festivity. The answer to this is that, 
just in proportion to the mental tension 
superinduced by the demands of their call- 
ing, is the recoil of their minds in an exactly 
opposite direction after that tension. 
Assuming, then, that the barristers of the 
Inn of Court, to which I belong, are not only 
a learned and laborious, but also, at suitable 
times, a convivial body of men, I propose to 
describe the proceedings in the Hall on the 
evening of a day when legal conviviality 
is believed to reach its culminating point, 
namely, on what is known as “Grand Day.” 
I may mention that during each of the 
four legal terms there is a Grand Day, but 
the Grand Day of Trinity Term is the grand- 
est of them all, and is styled “Great Grand 
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Day.” Also, that these days are observed 
in each of the four Inns of Court, namely, 
Lincoln’s Inn, Gray’s Inn, the Inner Temple 
and the Middle Temple. Trinity Term be- 
gins on May 2oth and ends on June rgth, 
under ordinary circumstances. I assume 
that the Grand Day which I am about to 
describe takes place during this term at an 
Inn which, for reasons well known to every 
barrister, I shall call Blackstone’s Inn. 

It is a splendid summer evening, and as 
we approach our noble old Hall, both I and 
my companion soon perceive that something 
unusual is taking place. There is the crim- 
son cloth laid down for the distinguished 
guests who are always invited upon these 
occasions ; and near the entrance there is a 
little knot of spectators of all kinds, from 
the elderly gentleman to the newspaper boy. 
The carriages are beginning to arrive; and 
it is time to go inside the Hall. But there 
is something to be done before we get there. 
We must first enter one of the ante-rooms. 
Here there is a great crush owing to the 
invariable preliminary to every dinner at an 
Inn of Court —the “robing,” as it is called; 
for benchers, barristers and students are all 
required to dine in gowns. 
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The portly-looking individual, wearing a 
gorgeous scarlet gown, who gives various 
directions, is the head-porter, ‘and he is so 
called on the /ucus a non lucendo pian, be- 
cause he is seldom employed to carry any- 
thing, except perhaps a letter. In like 
manner, the women called “laundresses” 
who attend to the rooms (“chambers”’) in 
the Inns of Court, are so termed because 
they never wash anything at all, which in 
some instances is but too painfully true. 
But the “head-porter”’ is carrying something 
this evening, in the shape of an enormous 
baton with a silver knob big enough to pro- 
duce about twenty dollars’ worth of silver. 
Then there is another important-looking gen- 
tleman, of graver and more anxious demeanor, 
wearing a black gown, who seems to be the 
life and soul of the preparations generally, 
and who moves about with such alacrity as 
to suggest an approach to the ubiquitous. 
This individual is the head-butler, and of 
course his position is one of serious respon- 
sibility, especially on the present occasion. 
Being now robed, we enter the Hall. What 
a babel of tongues is here. “Have you 
got a mess?” is a question one hears on 
all sides. (An Inn of Court mess consists 
of four persons, the first man at the table 
being called the “ Captain.”) Then we hear, 
“Come and join our mess; I have a first- 
class place up here,” from a young student. 
“Oh, but you’ll be turned down,” answers 
his friend with a slightly consequentiai air ; 
and we see that the latter, by his sleeved 
and more flowing robe, isa barrister, although 
a very junior one ; hence his tone of import- 
ance. “We sit by seniority on Grand Day,” 
our learned young friend goes on to say, and 
languidly falls into a seat. 

In a few moments a voice is heard ad- 
dressing the languid barrister. 

“When were you called, sir?” it asks. 
The voice proceeds from a form which might 
easily be that of the other’s father, if not 
grandfather ; but the question is put fro 
Jorma. 





“ Hilary ’94,” is the answer. 

“Then I’m afraid I must trouble you to 
move, for I was called in Hilary ’65.” Then 
the student previously corrected, says, “That’s 
right, turn him out for his cheek in coming 
up here,” and the party of four moves leav- 
ing the man who was called in 1865 in 
temporary possession, until someone called 
at an earlier date comes along. Eventually, 
however, everybody is properly located. 

There is an unquestionable aspect of dis- 
tinction about the place this evening. The 
old Hall itself, in the centre of which is dis- 
played_the valuable silver of the Inn, seems 
to smile in the sunshine of the summer 
evening. Yet, as the light softly steals in 
through the stained glass forming the armo- 
rial bearings of distinguished members of the 
Inn long since passed away, I seem to feel a 
sort of melancholy, in spite of all the gaiety 
around, from the consideration — which in- 
sists upon forcing itself upon my mind — that 
the paths of law, like glory, “lead but to 
the grave.’ Moreover, the time-worn and 
grim-looking escutcheons of the old “ read- 
ers’ which crowd the wainscoted walls have 
a decidedly forbidding appearance, and I find 
it impossible to avoid heaving a little sigh as 
I look up and see in front of me the name 
and arms of, say, Gulielmus Jones, Armiger, 
Cons. Domi. Regis, Lector Anct. 1745, Wil- 
liam Jones, Esquire, Counsel of our Lord 
the King, Autumn Reader, etc., and wonder 
how much that learned gentleman enjoyed 
his Grand Days in the period of comparative 
antiquity mentioned on his escutcheon. 

My business, however, is strictly with the 
present, and as one of the features of Grand 
Day dinner is that the mauvais quart @heure 
monopolizes almost an hour, I have ample 
time tolook around before dinner and see what 
is going on. 

It requires no great expenditure of specu- 
lative power to comprehend the nature of 
the present assembly, numerous though it is. 
Each member of it will readily and with con- 
siderable accuracy tell me who and what he 
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is by mere inspection upon my part. In 
truth, I am really face to face with a world 
as veritable and as varied as that outside, 
only compressed into a smaller compass. 
Here may be seen old, worn, sombre-looking 
men, some of them bending under the weight 
of years, and actually wearing the identical 
gowns — now faded like themselves — which 
adorned their persons when first assumed in 
the heyday of early manhood, health, high 
spirits and bright hopes. Among these old 
faces, there are some that are genial and 
pleasant ; but, beyond a doubt, I am in prox- 
imity to many of those individuals who help 
constitute that numerous and inevitable host 
with which society abounds —the unsuccess- 
ful and the disappointed in life. I see very 
clearly that upon many of these patriarchal 
personages the fickle goddess has persistently 
frowned from their youth up, and that they 
have borne those frowns with a bad grace 
and a rebellious spirit. 

To this feast, also, have come those who 
began their career under the benign and 
auspicious influences of wealth and powerful 
friends ; yet many of these dre now a long 
way behind in the race —have, in fact, been 
outrun by those who never possessed a tenth 
part of their advantages. _Such men form a 
very melancholy group, and I gladly pass 
from them to another class of barristers. 
These are the men whose lives have been a 
steady conflict with hard work, and often 
with hard times, but who, uninspired by that 
devouring ambition which is so often met 
with in lawyers, have not experienced the 
disheartening and chilling disappointment 
which has preyed upon some of their rivals. 
These men, however, have seen many of their 
hopes and aspirations crushed ; but they have 
borne the grievance with patience and cheer- 
fulness. They may have had a better right 
to expect success than some of their more 
sanguine brethren, but they have not sneered 
at small triumphs because they could not 
achieve greater ones, and they have never 
been ashamed to be generally recognized as 





plodders. Most of them are gentlemen in 
every sense of the word —men of whom uni- 
versities are proud, and who have also hon- 
ored universities; men who, if unknown to 
the world at large, have yet enlightened it ; 
men whose bright intellects have elucidated 
for the benefit of mankind the mysteries of 
science, or have contributed their full quota 
to literature, art or law; and who, without 
having been large donors to so-called chari- 
ties, have yet been genuine benefactors to 
their species. But in spite of all this, they 
are men who, destitute of the practical art of 
saving money, are quite often in want of it, 
although many of them earn large incomes. 
It is almost unnecessary to say that they 
have never condescended to ask favors of 
others, and they are content to live in their 
own peculiar way. The majority of them 
do not practice law. 

Intermingled with such members of the 
Inn as I have just mentioned are their oppo- 
sites —those who must be regarded as having 
been distinctly successful in their legal ca- 
reer. How bland are the smiles which light 
up their comfortable-looking countenances ! 
There is no lack of geniality here, and one 
feels certain that these gentlemen possess 
happy, if not hilarious temperaments, the 
buoyancy of which is never endangered by 
the intrusion of any such “pale cast of 
thought” as wears away the existence of 
some of the others to whom I have referred. 

This species of “successful” barristers, 
fortunate though they are, must not be con- 
founded with the men who are actually “at 
the top of the tree.” The latter are usually 
men of remarkable power and indomitable 
energy, and the daily newspaper has made 
almost every Englishman familiar with their 
names. It isfrom thisclass that the judges are 
drawn, unless some exceptional qualification 
is required to enable the occupant of the bench 
to fulfil some of the new duties now demanded 
by the statutes. All “successful” barristers, 
of course, have had to fight, and those who 
have come to the front have possessed the 
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gifts of tact, energy, perseverance and a wide 
knowledge of human nature. Further, they 
must have had excellent constitutions, other- 
wise they would have succumbed to the worry 
and the long hours of labor before success was 
even visible in the distance. Many of these 
men become statesmen, and leave behind 
them names never to be forgotten. They 
are, in short, gifted, honorable men, whose 
promotion, first to the rank of Queen Counsel, 
and later to the bench, is a benefit to the com- 
munity and a delight to their friends, because 
such promotion is always well deserved. 
Observable also in the present assembly 
are several of what may be termed the purely 
ornamental limbs of the law, who are to be 
found in the Inns of Court and elsewhere. 
This class comprises the gentlemen of leisure 
who, although entitled to the designation of 
“ barrister-at-law,” make no pretensions to 
any great depth of legal learning, for they have 
had no experience as practising barristers. 
Nevertheless, many of them are administrators 
of the law as county magistrates. Lawyers 
are not always good magistrates, and many are 
the mistakes of the English “great unpaid.” 
But whatever may be the shortcomings of 
those of whom I am now writing, one thing 
concerning them is quite evident — they are 
the best-looking and the best-dressed men in 
the Hall. Watch them greeting old friends 
and replenishing their stock of funny stories 
for retailing to admiring audiences elsewhere ! 
Lastly, there are the boys, ranging from 
the shy students who have only recently 
joined the Inn, to the youthful barristers 
who have just assumed the wig and gown. 
Some of the latter are engaged in detailing 
to eager and ambitious listeners the glories 
surrounding the first brief, while all are a 
little overburdened with the hopefulness 
which is peculiar to barristers who are too 
young to have done much waiting for briefs. 
To these youngsters the business of Grand 
Day appears tame in comparison with the 
high and substantial honors which they all 
believe to be in store for them in the future. 





Ah! the future; that alluring period, so 
surpassingly enchanting to everybody who 
has not reached the age of forty. 

Such is the assembly before me at Black- 
stone’s Inn on Grand Day of this Trinity 
Term. 

“ Dinner,” shouts the head-porter, who 
stands at the door with his great silver- 
headed baton in his hand. The use of this 
badge of office is now apparent, for as soon as 
he has enunciated the above-named welcome 
word, he brings the baton heavily onto the floor 
three times. Then slowly advancing up the 
hall, he acts asa sort of avant-coureur of a 
host which is gradually following him, gentle- 
men who walk two and two in procession, 
almost with funeral precision and solemnity. 
As they proceed, the previous loud hum of 
conversation is considerably lulled, and every- 
body is standing at his place. These are the 
Benchers of the Inn and their guests. The 
proper designation of the former is “ Masters 
of the Bench” of the Inn. Each is called 
“Master” in place of “ Mister’; and the 
chief of their body is the Treasurer, who 
holds office for one year only. The guests 
are invariably persons of recognized position 
in the region of law, science, theology, med- 
icine, politics, etc. Occasionally a member 
of the royal family honors the Inn with his 
presence on Grand Day, and he probably re- 
quires no invitation, as some of the Queen’s 
sons are members of certain Inns. Those 
who are not are sometimes invited to be 
present. The Prince of Wales is a Bencher 
of the Middle Temple, and he dined there on 
a certain Grand Day about twenty-five years 
ago. He made a humorous speech, in which 
he reminded his learned friends of the fact 
that Chancellor Sir Christopher Hatton 
opened a ball with Queen Elizabeth in that 
very Hall. One result of His Royal High- 
ness’s comic reminder was that upon his next 
appearance on Grand Day, some ten years 
later, no speeches were delivered in Hall. 

The procession moves on, and as many 
of the visitors are recognized, the sound of 
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conversation recommences. As I watch the 
poets, painters, peers and pleaders pass by, 
I am troubled by the presence of a prosaic 
mentor whose demands are becoming trou- 
blesome. In other words, I am getting hun- 
gry. But I have not much longer to wait. 
The head-porter raps on a table three times 
with an auctioneer’s hammer, and dead si- 
lence immediately ensues, and then “ grace” 
is read by the Preacher of the Inn. After 
that we begin to eat. There is soup, fish, 
roast, poultry, puddings and pies, beer and 
champagne, as well as one bottle of any other 
wine, for each mess; and all for half a crown 
(about sixty-two cents). Everybody seems 
to know that the Inn is rolling in wealth, 
and nobody feels any compunction in assist- 
ing in the heartiest way in devouring the 
good things with which the tables are loaded. 

In about an hour and a quarter the head- 
porter raps once more, afterwards proclaim- 
ing “ Silence.”” When this has been secured, 
there comes another request to the assem- 
bly: “Gentlemen charge your glasses, and 
drink to the Health of Her. Majesty, the 
Queen.” The Treasurer then risesand says: 
“Gentlemen, the Queen,” whereupon every 
man in the Hall stands up, and an enthusi- 
astic shout of “The Queen” bursts forth. 
There is no more conservative body of men 
than the Bar of England, nor has the Crown 
more staunch or more devoted supporters 
than the gentlemen of the long robe. At 
the same time, no body of men has ever 
more firmly withstood any attempt to extend 
the royal prerogative to the injury of the 
people. The toast, “the Health of the 
Queen,” is always drunk at these Bar gath- 
erings with an amount of fervor which 





betokens strong attachment to the Consti- 
tution ; and on this particular occasion, the 
intensity and unanimity of the response re- 
minds one of the discharge of a big gun. 

Asa rule, there is no speechifying in Hall, 
and there is none this evening. The custom 
is for the Benchers to take wine and nuts in 
one of the rooms known as “ the Parliament 
Chamber.” There some speeches are made, 
and the speakers are refreshed with the 
choicest products of the vineyard that money 
and good judgment can buy. Who would 
not be a Bencher ? 

As far as the ordinary portion of the 
assembly is concerned, dinner is over. Grace 
is said again, and the Benchers, followed by 
their guests, retire in the order in which they 
entered. But there is not quite as much of 
that grave air of solemnity about the proces- 
sion as there was at its entrance; indeed, 
everybody looks and feels all the better for 
the good dinner which he has eaten. Neither 
the eminent visitors nor those of the Bench- 
ers who are popular with the members of the 
Inn are allowed to depart without a friendly 
cheer, and if some person happens to be 
very popular indeed, his name is shouted out 
in a fashion often bordering on the obstrep- 
erous. 

The last two members of the retiring pro- 
cession have now passed through the door of 
the Hall, the majority of those who have 
been dining generally follow them. A few 
of the “ Ancients ”—as the senior barristers 
are called —are left behind to finish their 
wine and their conversation ; but by mid- 
night the Hall and its immediate surround- 
ings are once more deserted and silent. 
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LEAVES FROM AN ENGLISH SOLICITOR’S NOTE BOOK. 


NEMESIS OF A PRACTICAL JOKE. 


By BaxTER BorreET. 


(Registered at Ottawa in accordance with the Canadian Copyright Act.) 


ITH some persons the temptation to 

play practical jokes is irresistible ; 

there is, however, a Nemesis which may be, 

for the time, lost sight of, but which surely 

dogs the footsteps of the practical joker. If, 

like Ishmael of old, his hand is against every 

man, every man’s hand is surely against the 
player of practical jokes. 

Probably few of the readers of the “ Green 
Bag’ remember the early days of the Vol- 
unteer movement in England. In one of the 
years immediately following the close of the 
Crimean War, Lord Lyndhurst made a 
notable speech in the House of Lords, one 
of his last great efforts, calling attention to the 
unprotected state of the coast of England in 
the event of any sudden invasion. It was 
that speech of the venerable ex-chancellor 
which roused the military ardour then dor- 
mant in the breasts of the peaceable citizens 
of England, and led to volunteer corps be- 
ing farmed in every important town. The 
Ccunty of Lancaster was the foremost in the 
field, and the old fogy who now pens these 
lines was among the earliest of enrolled vol- 
unteers. This was in 1858; very soon the 
whole country was fired with zeal for the de- 
fense of old England against all foes, a zeal 
which has continued to the present day, and 
has shown that there is still, even in the 
closing year of this century, fruit on the old 
tree ripe for the gathering when the supply 
is demanded. But at the commencement of 
the movement cruelly sarcastic remarks were 
hurled at the heads of the first recruits ; 
John Leech was then in his prime, and 
his weekly contributions to Punch displayed 
the ardent volunteer in many a ludicrous 





caricature, as he donned his new uniform to 
the dutiful admiration of the wife of his 
bosom, or strutted along the street to the 
irreverent sport of the crowd of small boys 
who, in London at least, have a keen per- 
ception of the ludicrous. I am not sure, 
but I fear, that with the passing of the Ele- 
mentary Education Act this sense has not 
become deadened somewhat. I think it 
was Mr. Bernal Osborne, the Grimaldi of the 
British House of Commons, who drew a 
striking picture of the late Mr. Bodkin, Q. C. 
(the general contour of whose figure certain- 
ly belied his name,) as a newly recruited 
member of the Inns of Court Volunteer Corps, 
(now commonly known as “the Devil’s own”’) 
crawling on his stomach through the under- 
growth of Wimbledon Common in the exe- 
cution of some strategic movement, and com- 
mended him to lay to heart the maxim “ zz 
medio tutissimus ibis,” which the speaker 
freely translated “ you will be far safer walk- 
ing in the Middle Temple.” Closely follow- 
ing on the Volunteer movement came the 
Beard movement ; till then the members of 
the Bar were, to a man, close shaven. This 
latter movement spread to the clerks in the 
Bank of England, of whom it is told that the 
Court of Governors of the Bank issued a 
circular to the effect that while they were 
of course at liberty to please themselves out 
of bank hours, beards and moustaches could 
not be permitted to be worn during bank 
hours. And now the Beard movement has 
extended to the ranks of the clergy of the 
Church Militant, nay even to the Right 
Reverend occupants of the Bench of Bishops. 

In the corps to which I had the honor of 
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belonging was a solicitor, I must not say 
a brother solicitor, for I was then but in 
statu pupillari. Captain Briggs was a most 
efficient officer, punctual at drill, and a ver- 
itable enthusiast in the cause in which 
he laid aside the toga to take up arms; but 
his heart was stronger than his brain, his 
progress in the profession of the law was 
slow ; though a good officer of volunteers he 
was not a shining luminary in the legal 
firmament, and he was a gullible subject, 
and the victim.of many a practical joke. 
Moreover, he was ambitious, and he earnest- 
ly coveted one of the few small prizes of the 
profession which were then open to solicit- 
ors, I think it was the appointment of clerk 
to some local bench of magistrates, and, 
being of good family, he hoped to secure in- 
fluence in high quarters to get him the ap- 
pointment. At that time Edward Geoffrey, 
Earl of Derby, was Prime Minister of Eng- 
land, and the most popular man in the whole 
of the County of Lancaster, and with great 
generosity he opened his beautiful Park of 
Knowsley for a grand field day of the vol- 
unteers of the county. Captain Briggs’s ex- 
citement knew no bounds ; night after night 
and every Saturday afternoon he was at the 
post of duty, and drilled his men to a point 
little short of perfection, in preparation for 
the great day. Alas for the vanity of all 
human speculation! Three days before the 
appointed field day he sickened with the 
measles, and instead of leading his corps to 
the field of mimic battle, he had to betake 
himself ingloriously to bed. Now the gen- 
ial character of Lord Derby was a house- 
hold word in the whole county, and made a 
slight stretch of lively imagination form the 
basis of a perfectly credible fiction. On 
Captain Briggs’s first appearance at drill after 
recovering from his attack of measles, he 
was solemnly assured that when our corps 
marched past the saluting point Lord Derby 
was heard to exclaim: “ Surely that is Cap- 
tain Briggs’s corps, but where is Captain 
Briggs?” and that as the genial Prime Min- 





ister was informed of his absence, his Lord- 
ship had been heard to say “I am really 
very sorry tohearit. I have heard that he is 
a most efficient officer, and should have liked 
him to be presented to me.” And a still 
prouder man was Captain Briggs when the 
next morning’s post brought him a letter 
dated from Knowsley and signed “ Derby,” 


‘expressing his Lordship’s deep regret at 


missing Captain Briggs from his place at the 
head of his corps, and his admiration for the 
way in which his men had acquitted them- 
selves, and his sincere hope that the gallant 
Captain was again convalescent. Am I 
bound after the lapse of forty years to admit 
that I was the perpetrator of the joke? the 
wicked forger of the name of England’s 
great Prime Minister? The bait took; 
worst of all, I myself was the first to whom 
the gallant soldier solicitor confided. the 
news. It was a trying position for me, more 
especially when in the moment of triumph 
he told me that the great ambition of his 
heart seemed clearly within his reach, that 
he felt confident that with his Lordship’s 
good offices he could rely on getting the ap- 
pointment which he so earnestly coveted. 
Hard work had I to argue with him that a 
communication such as he had received could 
not be looked upon as personal, and. ought 
not to be acknowledged by an immediate re- 
ply ; still harder work had I to dissuade him 
from rushing off to the newspaper offices 
and putting forth to the public the letter 
which he had received (as he believed) from 
so august a personage as England’s great 
Prime Minister. Do what I could, say what 
I would, arguments were unavailing, and I 
had, at last, to my own shame, and to his 
utter confusion to admit my forgery of the 
great man’s name. 

After this there was only one course open 
to me, to leave the corps and hide my dimin- 
ished head in non-combatant obscurity. It 
made no great difference to me, as I was 
bound to go up to London to prepare for 
my final examination; so, bidding farewell 
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to all my fellow volunteers, I started for the 
metropolis, and gave the necessary notices 
to the Incorporated Law Society of my in- 
tention to submit myself for examination. 
I worked and read assiduously for a year or 
more and then presented myself for exami- 
nation, answered the papers better than I 
expected, and then waited anxiously day by 
day to hear from the Secretary whether I 
had passed the examination, or had failed 
todo so. One evening as I was waiting in 
suspense I received at my lodgings a very 
formidable looking envelope bearing the 
stamp of the Law Society. I hastily tore it 
open to learn my fate, and to my no small 
surprise found within it a letter from the 
Secretary informing me that the committee 
of that learned society required me to attend 
before them at their next meeting “to ex- 
plain certain circumstances of a very disa- 
greeable nature which had been brought to 
their notice, and which, unless explained to 
their satisfaction, would prevent my ever 
being admitted on the rolls of the court ;” 
according to the best of my recollection 
those were the words. I was _ stupefied, 
struck dumb. I racked my poor brains to 
guess what the circumstances of a disagree- 
able nature could be to which the letter re- 
ferred. Professionally I had a clean record, 
no ill-natured dog could wag his tongue to 
my discredit ; I had not been guilty of “ crib- 
bing” at the examination ; I had no stain on 
my private character that I could think of ; 
I had never appeared in any of Her Majes- 
ty’s courts except in my proper place as pro- 
fessionally concerned; I had never “been 
in trouble” as it is politely termed; I had 
never wronged man or woman that I could 
lay to my conscience, except (and here it 
burst upon me like a flash of lightning at 
summer midnight) Captain Briggs. Could 
he have been so despicably mean after my 
straightforward and ingenuous confession, 
even though he were smarting (as I knew 
he was) under the disappointment of not 
having succeeded in getting the post he cov- 





eted,— could he have been so despicably 
mean as to go behind my back, and seek to 
injure my whole life by bringing before the 
committee of the Law Society so absurd, 
but, as I felt bound to admit, so very awk- 
ward a circumstance as my having improp- 
erly made use of the signature of the Prime 
Minister ; to bring this all before the august 
body of men, the learned heads of the pro- 
fession, in whose hands lay the hopes and 
fears of all my future, and blast my whole 
career in revenge for one harmless though 
foolish practical joke? I spent a terrible 
night ; the thought of all my five years of 
work being thrown away, the grief that 
would fall on the loved ones at home, and 
also on another loved one who did not then 
live at my home; all these things burst upon 
me in their full and fearful array; for, hope 
as I might, I could not feel sure that so 
staid and upright a body of men as the com- 
mittee could be persuaded to look leniently 
on a palpable act of forgery, and that of the 
name of the Prime Minister. I relieved my 
feelings by sitting down and penning a furi- 
ous outburst of vituperation on Captain 
Briggs. My temper got the better of my 
brain, and I made very free use of the Eng- 
lish language in expressing my indignation at 
his malicious conduct, and while the fit of 
fiery wrath was hot upon me I went out and 
posted my letter, and then tried to sleep, 
which, of course, I found it quite impossible 
todo. Very early the next morning, before 
the world was awake, I dragged my weary 
limbs many miles out of London into the 
suburb in which the senior partner of the 
firm, in whose office I had spent the last 
year of my articles, resided, who was him- 
self a member of the committee. Greatly 
concerned was he when I told him my story, 
and produced the letter of the Secretary ; 
faithfully he promised me he would put 
everything else on one side, and inquire into 
the whole matter, and see what could be 
done for me; one more kindly thing he did 
for me, he insisted on my sitting down with 
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him at his breakfast table, at which we were 
joined by his son, who was his junior part- 
ner. The latter, to my surprise, began to 
laugh at the episode, and asked me whether 
I had ever told the story of Captain Briggs’s 
discomfiture to any of my friends in Lon- 
don, and I had to confess that on a recent 
evening I had been relaxing my studies with 
a pleasant supper with congenial friends, of 
whom one was a fellow clerk in the office, 
and that, by way of capping some of the ex- 
cellent stories told by one and another of 
our convivial party, I had told them the 
story of the joke played upon my gallant 
but gullible volunteer officer. He advised 
his father not to see the Secretary of the 
Law Society until he had made his own pri- 
vate inquiries in the office. Half an hour 
after arriving at the office I heard unusual 
sounds of mirth which seemed to me most 
unseemly in that consecrated temple of 
learning and industry, and the shouts of my 
fellow clerks told me but too plainly that I 
had been made the victim of a practical joke 
as completely as ever Captain Briggs had 
been, and I am sure the Captain never felt 
smaller than I myself felt at the moment. 
Worst of all, I had to sit down and pen a 
most abject apology to the Captain for the 





furious letter of the previous evening, and to 
explain to him that I too had been made to 
suffer the consequences of a practical joke, 
with the additional mortification of its being 
known all over the office, so that my case 
was much worse than that of my former 
victim. 

And here let me end my story with two 
very sound pieces of advice to the younger 
readers of the “Green Bag.” 1. Never play 
practical jokes; the inevitable Nemesis will 
be sure to overtake you sooner or later. 
2. Never write furious letters; or rather I 
would say, whenever you are tempted to 
write a furious letter (and I admit that some- 
times the temptation is well-nigh irresistible, 
and the penning of the fiery epistle is a deli- 
ciously satisfying safety valve for letting off 
the superfluous steam) write it by all means, 
but do not post it until you have slept upon 
it. 

My confusion was, I am glad to say, short- 
lived; the next day I was receiving the 
hearty congratulations of my fellow clerks 
on the receipt of another letter, this time a 
genuine one, from the Secretary of the Law 
Society, announcing that I had satisfied my 
examiners, and that he was prepared to ad- 
mit me on the rolls of the court. 








anneal ene eee ee 


PR sie ST NG 





516 The Green Bag. 





THE COURT OF APPEALS OF KENTUCKY. 


IV. 


By Joun C. DooLan oF THE LouIsvILLE, Ky. Bar. 


ITH the retirement of Chief Justice 
Quigley, Judges Pryor and Lewis 
again became in turn Chief Justice of the 
Court during the last two years of their re- 
spective terms. On January 1, 1899, John 
P. Hobson was sworn in as successor to 
Judge Lewis and 
Judge James H. 
Hazelrigg became 
Chief Justice of the 
Court. 
This brings us to 
a sketch of 


THE Court oF Ap- 
PEALS AS IT IS AT 
PRESENT CONSTI- 
TUTED. 


The lawyer who 
undertakes to sketch 
the lives of the 
Judges before 
whom he practices 
has a delicate task 
to perform, how- 
ever pleasant it may 
be. 

On the one hand, 
he must shun the 
semblance of eulogy, 
lest it be mistaken 
for the fulsome flattery of a sycophant. On 
the other, he must avoid the injustice of 
withholding from merit that tribute which 
is its just due wherever found. 

The proper course and the only one con- 
sistent with good taste is simply to state, as 
far as possible, the leading facts in the life 
and work of each Judge, and leave to the fu- 
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ture to determine the title each has to judi- 
cial fame. 

The Court of Appeals of Kentucky is now 
made up of seven Judges, each of whom is 
serving his first term in the Court. The 
oldest in commission is the present Chief 
Justice, James H. 
Hazelrigg. His as- 
sociates are Judges 
Thomas H. Payn- 
ter, B. L. D. Guffy, 
George DuRelle, 
James D. White, 
A. R. Burnam and 
John P. Hobson. 

The term of Chief 
Justice Hazelrigg 
will expire January I, 
1901 ; the terms of 
Judges Paynter, 
Guffy, DuRelle and 
White expire on 
January I, 1903; 
Judge Burnam’s 
term will expire on 
January I, 1905; 
and Judge Hobson’s 
term on January I, 
1907. 

Under the provi- 
sions of the present 
constitution, the Judge longest in commission 
is made Chief Justice and if the term of ser- 
vice of two or more Judges be the same, they 
shall determine by lot among them who shall 
be Chief Justice. Accordingly after Jan- 
uary I, I9OI, either Judge Paynter or Judge 
Guffy, if then living, will be Chief Justice, 
Judges DuRelle and White having been 
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chosen to fill vacancies and therefore not 
having the same term of service. The 
language of the present constitution thus 
differs from the last which provided that the 
Judge “having the shortest time to serve” 
shall be Chief Justice. 


JAMES H. HAZELRIGG. 


Chief Justice Hazelrigg was born in Mont- 
gomery County, Kentucky, of a long line of 
distinguished ances- 
try, on December 6, 
1848. Until he was 
fifteen years old he 
lived on his maternal 
grandfather’s farm, 
and attended the 
country schools 
during the winter 
months. When six- 
teen years of age, 
he joined the Con- 
federate Army and 
served with his regi- 
ment to the end of 
the war. In 1867 
he entered the Ken- 
tucky University at 
Lexington, and in 
1871 he graduated 
from that institu- 
tion. 

He studied law 
under private in- 
struction and came 
to the bar in 1873. He held several posi- 
tions of trust and responsibility in his county, 
and in 1892 he was nominated by the Demo- 
crats for Judge of the Court of Appeals. 
After a vigorous campaign, he was by force 
of his recognized ability and personal pop- 
ularity elected over his opponent, Chief Jus- 
tice William H. Holt. 

He took his seat on the bench in January, 
1893, and though the youngest member of 
the Court, he soon gained a reputation for 
judicial capacity and for logical powers of 
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discrimination. This reputation has increased 
year by year until now his opinions place 
him in the front rank of the able and efficient 
Judges who have presided over the Court. 
When Chief Justice Hazelrigg was first 
elected, the Court of Appeals consisted of 


four Judges. He is the last of the Judges 
chosen under the old regime before the num- 
ber of Judges was increased to seven and 
the Court divided into sections. His record 
has been an honor- 
able one and he has 
written many opin- 
ions showing great 
research and learn- 


ing. 


THOMAS H. PAYNTER. 


Judge Thomas H. 
Paynter was born in 
Lewis County, Ken- 
tucky, on Decem- 
ber 9, 1851. He 
was educated at 
Center College, in 
Danville, Ky. At 
the conclusion of his 
collegiate course, he 
took up the study of 
law and in 1873 he 
was admitted to 
practice. He locat- 
ed in Greenup, Ky., 
and became one of 
the leading lawyers 
of that section of the State. In 1889 he 
was elected to Congress from his district 
and thereafter he was twice reélected, serv- 
ing in all six years. In the summer of 1894 
he became a candidate for Judge of the 
Court of Appeals, defeating for the Demo- 
cratic nomination Hon. William Goebel, 
whose name is now well known through- 
out the country in connection with the dis- 
puted governorship of Kentucky. He was 
elected in November of that year, and thus 
became one of the first Judges of the re- 
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organized court. While he was in Congress, 
he served with great credit on the Judiciary 
Committee of the House of Representatives. 
Hon. H. St. George Tucker of Virginia, one 
of his associates in that committee, before 
Judge Paynter had ever taken his seat in the 
court, said of him that he possessed the judi- 
cial temper in the highest degree and he 
predicted for him a fine record as an able 
and impartial jurist. 

In his opinions, 
Judge Paynter has 
shown great research 
and an accurate 
knowledge of legal 
principles and their 
application. 

His dissenting 
opinion in the “ Bank 
Tax Cases” that 
came before the 
Court of Appeals in 
June, 1895, was a 
masterly argument 
in favor of sustaining 
the taxes assessed on 
certain banks in ac- 
cordance with the 
provisions of the 
new _ constitution. 
Two years later, the 
same question again 
came before the 





Court of Appeals B. L. D. 


and this time it re- 

versed its ruling, Judge Paynter delivering 
the opinion of the court in practically the 
language of his previous dissent. 

Eventually the question came before the 
United States Courts and the United States 
Circuit Court for the District of Kentucky, 
composed at the time of Justice Harlan and 
Judge Taft and Judge Lurton and the 
United States Supreme Court both adopted 
Judge Paynter’s view of the law. 

This one instance is mentioned to show 
the fulfillment of Mr. Tucker’s prediction. 











Many other notable opinions might be cited, 
but time and space forbid. 


B. L. D. GUFFY. 


Judge Bayless L. D. Guffy was born in 
Muhlenberg County, Kentucky, on Decem- 
ber 24, 1832. His paternal grandfather was 
a soldier in the Revolutionary War and his 
father came from Pennsylvania to Kentucky 
in 1798. Thus Judge Guffy is more di- 
rectly connected 
with the early set- 
tlement and his- 
tory of the State 
than any of his as- 
sociates on the 
bench. 

In 1856 he was 
admitted to the bar 
and he at once lo- 
cated in Morgan- 
town, Ky., where he 
resided almost con- 
tinuously until his 
election as Judge of 
the Court of Appeals 
in November, 1894. 

It has been said 
that soldiers and 
sailors have no poli- 
tics but this princi- 
ple cannot apply to 
jurists, because 
GUFFY. Judge Guffy has 

proved their ver- 
satility by various political alliances. He 
has yielded submission to no party or set of 
men. In 1894 he was the Republican can- 
didate for Judge of the Court of Appeals 
and he defeated the Democratic candidate, 
Judge Willis L. Reeves, a distinguished 
Circuit Judge of southern Kentucky. 

Judge Guffy took his seat on the bench in 
January, 1895, and since that time he has 
decided a vast number of cases, many of 
them of the greatest importance. 

In the case of Ohio Valley Railway Co., 
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etc., v. Landers (20 Ky. Law Reporter, 913), 
Judge Guffy wrote the opinion of the Court 
sustaining the constitutionality of the “ Sep- 
arate Coach Law,” an act of the Kentucky 
Legislature requiring railroad companies to 
provide separate coaches of equal grade or 
class for white and colored races and pro- 
hibiting the one race from riding in the cars 
or compartments provided for the other. 

In the case of Pedigo v. Commonwealth 
(19 Ky. Law Re- 
porter, 1723), 
evidence had been 
introduced in the 
lower Court to prove 
that the appellant 
had been tracked by 
a bloodhound from 
the scene of a mur- 
der to the place 
where he was ar- 
rested. This char- 
acter of testimony 
was objected to and 
the majority of the 
Court of Appeals 
held that such evi- 
dence was admissible 
(the jury to judge of 
the weight that 
should be given to 
it), when it could 
be shown that the 
bloodhound was of 
approved _ pedigree 
or purity of blood. Judge Guffy in a strong 
and elaborate dissent, that has attracted at- 
tention all over the country, objected most 
strenuously to a rule of law that would allow 
the life or the liberty of the citizen to be 
taken upon the testimony of a bloodhound, 
contrary to the rights of the accused to be 
confronted by the witnesses against him and 
to have an opportunity to cross-examine or 
to impeach them. His opinion is most read- 
able as well as interesting and important. 
It may be remarked in passing that the case 
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was reversed on other grounds and that upon 
the second trial the prosecution (to quote 
Judge Guffy) could not “ qualify the dog as 
a witness’ by proper proof of breeding, so 
the matter was dropped in that case, but a 
dangerous rule received the sanction of the 
majority opinion. 

Judge Guffy’s labors in the Court have 
done much to clear the docket of the immense 
number of cases accumulated before it. 


GEORGE DU RELLE, 


Hon. George Du 
Relle is the youngest 
and at the same time 
one of the most tal- 
ented Judges on the 
Appellate Bench in 
Kentucky. He was 
born in Livingston 
County, N. Y., on 
October 18, 1852. 
His father was a dis- 
tinguished physician 
who had been train- 
ed in the best east- 
ern colleges. Judge 
Du Relle inherited 
from both his par- 
ents a mind of 
quick perception 
and strong grasp 
and a fund of humor 
that makes him one 
of the most compan- 
ionable men 1n the State. 

When he was quite young his father died 
and his mother married Prof. S. B. Barton, 
of Center College. In 1859 the family re- 
moved to Louisville where Judge Du Relle 
was brought up under the instruction of his 
stepfather. After a course of study in pre- 
paratory schools he entered Yale College in 
1872. Upon leaving college he taught in 
the public schools of Louisville while pre- 
paring himself for the study of law. In 1874 
he graduated from the Law Department of 
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the University of Louisville and at once com- 
menced the practice. 

He was made Assistant District Attorney 
of the United States for the District of Ken- 
tucky in 1882 and so well did he discharge 
the duties of the position, that in 1889 he 
was reappointed by President Harrison. 

Judge Du Relle has always espoused the 
faith of the Republican party. In 1894, he 
was a candidate for the Republican nomina- 
tion for Congress but 
was defeated by 
Hon. Walter Evans, 
at present United 
States District Judge 
for the District of 
Kentucky. 

In 1895 he was 
made _ Republican 
candidate to fill a 
vacancy in the office 
of Judge of the 
Court of Appeals. 
He was elected in 
November of that 
year and soon after 
he took his seat on 
the bench. 

Many important 
questions affecting 
taxation and munic- 
ipal government 
have come _ before 
the Court since JAMES D. 
Judge Du Relle be- 
came a member and he has brought to their 
consideration a clear, calm judgment that has 
compelled admiration and respect from the 
bar and from his associates even when he 
dissented from their conclusions. 

The opinions written by him are valuable 
contributions to the jurisprudence of the 
country. 


JAMES D. WHITE. 


Hon. James Dempsey White was born in 


father was a Baptist preacher, who removed 
to Kentucky from North Carolina about the 
year 1810. This sturdy stock insured in 
the son a firmness of purpose that, coupled 
with his vigor of intellect, made certain his 
success in life. 

Judge White in his youth received a thor- 
ough course of training in the schools of his 
section, and having taken up. the study of 











1833 in Hickman County, Kentucky. His 


law he was, in 1853, admitted to practice, 
His popularity and 
personal strength 
are attested by the 
fact that his people 
have repeatedly 
honored him with 
official position. In 
1870 he was made 
Judge of the Com- 
mon Pleas Court for 
his judicial district, 
and he continued to 
hold the office for 
nine years. 

In November, 
1896, he was elected 
by the Democrats 
Judge of the Court 
of Appeals to fill a 
vacancy caused by 
the death of Judge 
John R. Grace. 
His Republican op- 
WHITE. ponent was Judge 

Joseph I. Landes, 
who had temporarily filled the office by ap- 
pointment of the Governor after Judge Grace’s 
death. 

On November 24, 1899, Judge Whit¢ de- 
livered the opinion of the Court in a most 
important case affecting the jurisdiction of 
a state court of Indiana to render judgment 
by default against a defendant who was 
served with process on the Ohio river, south 
of low water mark on the northern shore. 
It was claimed that the two States of Ken- 
tucky and Indiana had, under the compact 
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with Virginia made by the General Govern- 
ment in 1789, concurrent jurisdiction over 
the Ohio river. 

Judge White holds that this concurrent 
jurisdiction is legislative, simply, i. e., for the 
purpose of regulating the use of the stream, 
or the erection of bridges, etc., and that 
as the low water mark on the north shore is 
the acknowledged boundary line between 
Kentucky and Indiana, the process of the 
Indiana Courts could 
not run into Ken- 
tucky territory. 
He therefore held in 
a suit upon an Indi- 
ana default judg- 
ment that the judg- 
ment was void for 
want of jurisdiction 
in the Indiana Court. 
His conclusions are 
supported by able 
reasoning and an ex- 
tended discussion of 
authorities, and the 
opinion was con- 
curred in by the 
whole Court. 

The Attorney Gen- 
eral of the State of 
Indiana, recognizing 
the importance of 
the case, has recent- 
ly obtained leave to 
file a petition for 
rehearing in the case. At the present writ- 
ing this petition has not been disposed of. 
The case will in all probability go to the Su- 
preme Court of the United States, and its 
decision will be awaited with great interest. 


A. R. BURNAM. 


In November, 1896, Anthony Rollins Bur- 
nam was elected Judge of the Court of Ap- 
peals for a term of eight years, over the 
strongest candidate that could have opposed 
him, Chief Justice William S. Pryor, who 
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went before the people with the prestige of 
twenty-five years of honorable service on the 
bench. 

An election under such circumstances is 
in itself a great tribute to any man, but the 
high character of Judge Burnam as a man 
and as a lawyer, and his honored family con- 
nection made him worthy of the confidence 
reposed in him by the people. 

He was born in Richmond, Kentucky, 
October 10, 1846. 
His father, Hon. 
Curtis F. Burnam, 
is still living, one of 
the courtliest and 
most accomplished 
men in the entire 
country. The ster- 
ling qualities of the 
father have been 
transmitted to the 
son, who by his vigor 
of mind and integ- 
rity of purpose has 
taken high rank 
among the Judges of 
the State. 

He was admitted 
to the bar in 1860, 
and soon became as- 
sociated with his 
father in the prac- 
tice. Their part- 
nership continued 
until the son was 
elevated to the bench. Before his election 
in 1896, he had never held judicial position, 
but he had been honored by his people in 
many ways, and in 1889, President Harrison 
had made him Collector of Internal Revenue 
for his district. 

In all the relations of life, he has acquitted 
himself with credit and since taking his seat 
on the bench in January, 1897, he has added 
much to the reputation of the Court. His 
opinions are terse, pointed and logical. 
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JOHN P. HOBSON. 

When the last term of Chief Justice 
Lewis: expired, John P. Hobson, of Eliza- 
bethtown, Ky., was one of four able and up- 
right lawyers who contested for the Demo- 
cratic nomination to succeed him. The Re- 
publicans also put forward a clear and able 
jurist in the person of Circuit Judge Wallace 
W. Jones, of Adair County. During the 
campaign, the people and especially the law- 
yers, of the State 
looked on with a 
feeling of satisfac- 
tion that is seldom 
felt either in politi- 
cal or in judicial 
contests. It was 
an assured fact that 
no matter what the 
fortunes of war or 
politics might be, the 
State of Kentucky 
would be served by 
a Judge of ability 
and integrity in its 
highest Court. 

If this assurance 
could always exist, 
much of the danger 
or at least the anx- 
iety incident to the 
election of Judges 
by popular vote 
would be dispelled. JOHN P. 

Judge Hobson 
came to the bench in January, 1899, under 
most favorable auspices. His work in the 
Court thus far has justified the predictions 
of his friends and the expectations of all. 

In his private life, he is a devout Presby- 
terian, active in all the good works of his 
church. He was born on a farm in Pow- 
hatan County, Virginia, on September 3, 1850. 
His family is one of the best in the “ Old 
Dominion.” He was educated under Gen. 
Robert E. Lee at Washington College, of 
which Gen. Lee was the President (now 











Washington and Lee University at Lexington, 
Virginia). In September, 1870, he came 
to Kentucky and for three years he taught 
school. He then took up the study of law 
at Elizabethtown under the instruction of 
the venerable Judge A. M. Brown. He was 
admitted to the bar in the summer of 1873 
and until his elevation to the bench he en- 
joyed a large practice. Some of the most 
important cases that ever came up in his cir- 
cuit were conducted 
by him. Only one, 
however, need be 
mentioned here — 
that of Hardin Coun- 
ty v. Louisville & 
Nashville Railroad 
Co. — in which after 
a fiercely fought bat- 
tle Judge Hobson 
finally recovered for 
his county a judg- 
ment in money and 
stock worth more 
than a quarter of a 
million of dollars. 
As a lawyer he 
took high rank at a 
’ bar that has been 
famous from the 
foundation of the 
State. 
As a judge he has 
HOBSON. shown a ready grasp 
of the many and 
complicated questions coming up for solution 
and his diligent, studious nature gives prom- 
ise of even greater achievements in the fu- 
ture. 

In concluding this sketch, it is but due to 
the present Judges of the Court of Appeals 
to say that the period of their public service 
has been the most trying time in the history 
of the State. Political conditions for which 
the judiciary cannot be held responsible 
have brought Kentucky face to face with 
dangers that the Courts cannot avert. In 
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the passions of the hour, the press and the 


public have sometimes indulged in criticism. 


that the existing facts and the calm con- 
clusions of history will not sustain. 

Even the Supreme Court of the United 
States has not escaped censure under like 
circumstances, 

In such a time, it is a matter of special 





interest and pride to Kentuckians to review 
the history of a Court that from its organi- 
zation has contained some of the ablést jur- 
ists of the land. The Court of Appeals of 
Kentucky has been the chief pride of a 
State that in all departments of government 
has given to the world some of its most dis- 
tinguished statesmen. 





THE LAW OF THE LAND. 


XIII. 


TORTS OF THE TONGUE. 


By Wm. ArcH. McCLEaNn. 


AILY man arises in the morning, goes 
to work and carelessly, thoughtlessly, 
accidentally and deliberately commits torts, 
and before the setting of the sun is within 
the jurisdiction of the law of the land for 
that which he hath done. It is one of the 
most difficult things for a man to reach his 
grave without either himself, or his man ser- 
vant, or his maid servant, or his ox or his 
dog having committed a wrong for which he 
may be held to answer in the courts. It 
would seem as though mankind had entered 
into a conspiracy in the matter in order to 
give employment to the legal profession. 
One may be the most peaceable of men, 
yet this very characteristic may be the cause 
of his keeping an unruly ox that should have 
been led to the slaughter while his flesh was 
palatable, and that ox possesses a well known 
habit of goring humanity or trespassing in 
other people’s closes. Or he may have been 
harboring a worthless yellow dog, who insists 
upon affectionately biting people. Or he 
may have been rearing children who are with- 
out his taste for peacefulness, and who reck- 
lessly do wrongs to other inhabitants of the 
world. Orhe may have been hiring servants 





who in the discharge of their duties do the 
things they are told to do in ways their em- 
ployer never conceived of so that wrongs are 
done for which the latter may be held to an- 
swer. The peaceable citizen accepts his fate 
as inevitable and at the end hands in his 
resignation without any mental reservation 
for a state where he may be free from an- 
swering for the torts of other people and 
beasts. 

The reverse is quite as true that it is just 
as difficult to go through life without having 
some one else wrong you. Your own munic- 
ipality may wrong you with the obstruction 
that is placed in your path for you to stum- 
ble over of a night, or by a pitfall that is 
dug for your feet, of which you are given no 
notice. Your neighbor’s ox gores you and 
his dog sends you off for, Pasteur’s treatment. 
Others trespass upon your lands, your crops, 
your orchards and your hencoops. You are 
imprisoned without a cause, you are perse- 
cuted, your wife’s affections are alienated 
and divers other innumerable torts are done 
unto you. 

This condition may be due to the fact that 
there are so many of us on top of the earth 





524 





The Green Bag. 





that one can scarcely stretch himself without 
hitting his neighbor. The law of the land 
however makes no allowance for such a state, 
rather, the more of us the more reason to so 
move about that you do not tread on each 
others toes. 

This daily commission of torts is more 
likely due to the wilfulness of mankind. 
They possess wills to have their way regard- 
less of the cost to others, which is a benefi- 
cent provision for the lawyers who were in- 
tended to encumber the earth. 

If every inhabitant of the globe went 
about at the end of a string held in the 
hands of counselors of the law, philosophers 
or even omnipotence itself, whose duty it 
would be to give a jerk and a long haul when 
a tort was about to be committed by a party 
or upon him, it is doubtful even then if man- 
kind could be restrained from the commis- 
sion of his torts. He might be safe from 
physical torts, trespasses and wrongs, but 
the most unruly organ of his body would 
still be at large to go on its wilful way. 
Though man might be helpless in a literal 
sense to do a wrong with force and arms, 
yet as long as the tongue can wag and the 
brain conspire with it to say the things that 
should not be said, he would be able to com- 
mit a tort, do a wrong and injury to his 
neighbor. One of the bad habits of human- 
ity is the torts of the tongue. The tongue 
is so balanced in many that it wobbles or 
swings on a pivot all the time, and with an 
equally balanced brain behind it, there are 
sure to be mental and legal breaches of the 
peace. 

Recovery in damages can always be had 
for torts or slanders of the tongue, provided 
one can prove that one suffered an actual 
resulting injury. This is a very difficult 
thing to do in a great many instances. Ifa 
slanderous remark caused one to lose em- 
ployment or business, the proof of the result- 
ing injury is a simple matter. But the in- 


jury done by slander in so many instances is 
People’s heads and hearts 


a mental one. 





cannot be opened and exhibited to juries so 
that they may see the effect of a slander. 
Hence by far the greater number of slanders 
are without a remedy because of inability to 
prove a resulting injury. There may be an 
injury somewhere in the common mind of 
the community but it is not a subject-matter 
of proof. ‘ 

There are however slanders and slanders. 
Slanders that require proof of resulting in- 
jury, and slanders that do not require any 
such proof. Slanders insinuating and sug- 
gestive, without a remedy, and slanders that 
are slanders to merely utter them. The 
one is the stab in the back, the other is the 
blow in the face. When one is about to 
slander another there is a fair square way to 
do it, openly and above board, prepared to 
take the punishment the law of the land will 
give you. The slander without a remedy is 
for despicable cowards. 

Slanders that are slanders in the mere 
utterance of them are those in which their 
injurious character is a fact of common 
notoriety, established by the common con- 
sent of men, and courts consequently take 
judicial notice of them. The utterance of 
them necessarily imports damages, and, there- 
fore, resulting injuries and actual damages 
done do not have to be proven. The proof 
of the slander is the proof of the damage, 
and it is for the jury to estimate the same in 
the coin of the realm. 

Torts of the tongue which have been 
adjudged slanders in themselves, actionable 
per se, are words falsely spoken of a person 
which impute to the party some criminal 
offense, involving moral turpitude, for which 
the party, if the charge is true, may be 
indicted and punished. To call a man a 
thief at once injures him in the estimation of 
his neighbors and places him in a position 
where, if the slander is true, he could be 
arrested, indicted, and deprived of his lib- 
erty, bringing upon him irreparable loss and 
damage. 

A slander per se is not without its distinc- 
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tions and may be said to have comparative 
and superlative points of view. That is, to 
say of a man that he is a thief is more of a 
slander at one time than another. To so 
speak of an honest man means more loss, 
damage and disgrace, than of a dishonest one. 
Again, he who gives utterance to such a 
slander may be a disreputable sort of a char- 
acter or it may come from the most exem- 
plary citizen of the community, and the latter 
will be so to speak more slanderous than the 
former, because the tort of the tongue of the 
man of good repute must necessarily be 
more damaging than that out of the mouth 
of the man of no account. 

Words falsely spoken of a person which 
impute that the party is afflicted with some 
contagious disease, when if the charge is 
true it would exclude the party from society, 
are slanderous in themselves, and proof of 
the words is the proof of the damages which 
the jury is to estimate. Human society 
draws peculiar distinctions. It tolerates 
moral leprosy, but let it be said of any one 
that he or she is a physical leper, the doom 
of such a one is sealed, doors are shut in 
their face. Theyare shunned. There is no 
place for them except Molokai. So where 
one is so falsely slandered, the words are 
actionable in themselves. 

Defamatory words falsely spoken of a 
person, which impute to the party unfitness 
to perform the duties of an office or employ- 
ment of profit or the want of integrity in the 
discharge of the duties of such an office or 
employment. To say of a magistrate that 
his decisions are not honest, that he is a 
blackleg who, without regard to law or jus- 
tice, pulls the legs of those who come before 
him, must necessarily injure an officer and 
hence the proof of the words is proof of the 
damage. 

Defamatory words falsely spoken of a 
party which prejudice such party in his or 
her profession or trade are slanders per se. 
Your butcher may have sold you a great 
many pounds of bone which lie more heav- 





ily on your conscience than his, but it will 
be no justification for you to give vent to 
your feelings by saying that he keeps false 
weights and that he keeps false books, and 
that he makes more money in that way than 
by the meat that actually ‘goes over his 


counter. Such words will do him injury in 


the utterance of the same and hence are 
slanderous, and no proof of damage is 
required by the law. Should you attempt 
to prove the truth of what you said, you will 
fail, for the butcher will prove beyond the 
shadow of a doubt that all his legitimate 
profits are in the bones. 

There are slanders where the words falsely 
spoken of a person, though not generally 
actionable in themselves, become so in par- 
ticular localities by common consent and are 
deemed so exceptionably disgraceful and 
damaging that courts will take judicial 
notice of their injurious nature. To be 
falsely called a witch in ye olden days in 
Salem would be a slander fer se. In these 
modern days many of us laugh at such 
things, but there are communities standing 
just beyond the trend that hint of such 
things, and to be called a witch in sucha 
community might be so exceptionably dis- 
graceful and damaging that a court would 
take notice of the same. 

Many of those who deal in slanders are 
cowards and think to escape the conse- 
quences of their speech by couching it in 
terms containing no positive affirmation. - 
They argue that when they say I think or 
I believe that it does not necessarily mean 
that the party spoken of did the act thought 
of or believed about. Courts, however, can 
not be hoodwinked with any such special 
reasoning. They have declared that a slan- 
der, clothed in an expression of opinion or 
belief, might destroy the fairest reputation 
with impunity and that the law will not 
countenance such an artifice. So it may be 
said that he who steals my pocketbook steals 
trash, yet if I say of him that I had reason 
to believe he stole it, or I am persuaded in 
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my conscience he stole it, or I am thor- 
oughly convinced he stole it, or I think he 
stole it, or I dreamed he stole it, or for aught 
I know he stole it, it will amount to the 
same thing as though I had said he stole my 
pocketbook and is a thief. It won’t help my 
case either if I make positive proof that my 
pocketbook was only trash. 

As the world seems to have plenty of 
people upon it who are possessed of a habit 
of speaking ill of their neighbors, it might at 
first blush be supposed that such would be 
continually running foul of a slander for 
which he or she would have to answer in 
damages. Such is not the case, however, for 
two reasons. First, a large majority of those 
who possess this characteristic do not have 
this world’s goods in abundance, so that 
after a recovery of damages there would 
come a default in the collection. In conse- 
quence the injured one considers the source, 
and as there is no other remedy turns the 
other cheek. All of us generally do turn 
the other cheek when there is nothing else 
left to be done. Second, language is elastic 
enough to furnish many expressions which 
will answer the purposes of those slander- 
ously inclined without any risk of being 
called upon to answer for the same. 

For instance so long as you do not speak 
of one swearing falsely in court, thus prac- 
tically charging him with perjury, you may 
generally and repeatedly say of any one you 
have a mind to say it of that he is a liar, or 
that he is sixteen liars. You may be 
knocked down for having said it, but it is no 
slander if you spoke in general terms. So 
likewise you can call the man you pick a 
quarrel with a cheat, or a rascal, or swindler, 
or a blackleg or many other opprobious 
names, yet if such terms are not spoken of 
him in reference to any official character he 
may bear or in reference to his business, no 
action lies for such words. If you call your 


victim a rascal and say it with a meaning 
look, and add that you could tell something, 
if you wanted to, and shake your head or 





wink your eye darkly, your slander is not a 
legal one, within the jurisdiction of the law 
of the land. 

Courts are continually drawing distinctions 
in the matter of slander. Where they are 
in doubt as to the meaning of the words, all 
they have to do is to turn to the jury kept 
on tap beside them to advise the court of 
the fact of the intention with which the 
words were uttered and the meaning sought 
to be conveyed. Where one said, “I think 
the present business ought to have the most 
rigid inquiry for he murdered his first wife, 
that is, he administered improperly medicine 
to her for a certain complaint, which was the 
cause of her death,” it was said that it does not 
follow because one person caused the death 
of another that to give utterance to that fact 
will bea slander fer se. The death might 
have been caused in some way in which the 
party would not be held criminally for in any 
court, so words to be actionable fer se must 
be used in their usual sense to import a 
charge of murder or manslaughter. The 
court submitted to the jury the meaning of 
the above words. The jury were of the 
opinion that they were uttered with the in- 
tention to cause it to be believed that the 
plaintiff was guilty of murder or manslaught- 
er, hence the words were slanderous. In two 
other cases the words were: “In my opinion 
the bitters that D. fixed for S. were the 
cause of his death” and “Old lady you gave 
my father four double doses of morphine on 
the day he made his will, you said, ‘ Old man 
you had better be fixing up your business.’ 
If it hadn’t been for your giving the mor- 
phine your daughters would not have gotten 
what they did,” were held not to be action- 
able in themselves; the words did not im- 
port a charge of murder or manslaughter, or 
any crime for which the party could be in- 
dicted or punished. 

It is no slander to say that A had stolen 
growing corn, or that A stole windows from 
B’s house. The words were not actionable 
in either case. Only a trespass was commit- 











The Law of the Land. 





527 





ted by taking the corn and only an act of 
malicious trespass is imputed in the taking 
of the windows and neither were criminal 
offenses involving moral turpitude for which 
the party may be indicted and punished. 
Never accuse one of stealing your pocket 
book. If you happen to be in a slanderous 
mood drop a hint that A is mean enough to 
steal windows and you will be safe from an- 
swering for your words. Such words be- 
sides are not likely to involve proof of special 
damage, unless it were that he would be 
criticised to his prejudice in overlooking tak- 
ing the house with him when he was smart 
enough to steal the windows. Along the 
same line the words, “ You have stolen hoop 
poles and saw logs from D’s land” was not 
actionable, only a trespass being imputed. 

It would appear from the authorities that 
you can call a physician such a variety of 
pet names as you may see fit with impunity. 
You may call him “a quack” or a “two-penny 
bleeder,” and the words are not actionable. 
He is so accustomed to being called names 
when he does not cure or when he refused 
to deceive the hypochondriacs with bread 
pills, that the law has doubtless come to the 
conclusion that it does not do him any harm, 
that some time or other all of us have to go 
to the doctor, no matter what some one else 
has said about him, hence his business gen- 
erally speaking cannot be injured. 

Of all actions the rarest is one by a lawyer 
for a slander circulated about him. It is just 
possible that attorneys grow so accustomed 
to being slandered by each other during the 
progress of trials and at the end thereof 
shaking hands as though it had all been a 
huge joke, that they never know when they 
have been slandered in dead earnest. On 
such an occasion it is just the same old joke 
in a new form and rolls off like water off a 
duck’s back. But when a lawyer puts on a 
little official dignity, look out. He will not 


stand the trifling he did when he was an or- 
dinary squabbling attorney. Tosay that you 
don’t want to sit as a juror before such a 











damned fool of a justice may express your 
own feelings, but it has been held that such 
language is slanderous per se and would be- 
sides be in contempt of court. Again, the 
words were held to be actionable in them- 
selves to say of a judge that “he is a damned 
old rascal and has done that which will remove 


him from his seat.” When you have lost 
your case and are angry at the court in con- 
sequence it would be just as well for you 
that you do not say anything, for courts have 
tender solicitudes for the respect due them. 
Think it all out logically and concisely before 
you give expression thereto, and then don’t 
say it at all. 

A curious slander case is one in which it 
was said of a candidate for Congress that 
“his mind was weak,” and these words were 
held actionable in themselves as necessarily 
injurious to one seeking an election to such 
an office of public trust. To say the least, 
that was an exceedingly patriotic decision. 
Would it not be lots of fun to defend a few 
slanderers uttering similar language against 
some few nameless M. C.’s and by way of de- 
fense plead justification and prove the truth 
of the spoken words? 

There is one profession one must speak of 
with care and respect. You might with 
impunity call your lawyer or your doctor a 
drunkard, and those who listened to such lan- 
guage would, for some reason or other, think 
very little about it and the courts would say 
neither were injured by the words in them- 
selves. If, however, you say of your pastor 
that he is a drunkard the words will be 
actionable in themselves. Such an accusa- 
tion would in itself damage a preacher, 
injure him in character and in his business, 
to his great prejudice and probable loss of a 
charge. Where it was said of a minister 
that “he stayed at our house last night and 
was pretty devilish drunk ; he made out to 
stagger up to the house. He was so drunk 
he could not find his key,” the words were 
held to be actionable in themselves. This is 
not surprising, for a minister to be so intox- 
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icated as not to be able to find his key would 
be disgraceful. It might not have been so 
bad if he had only lost the keyhole, but to 
lose both the key and keyhole would be such 
a paralyzing drunk as would be both scandal- 
ous and slanderous to speak of if false. 

An interesting case grew out of an alleged 
slander in which the defamatory words were 
that “boots had been stolen from a dead body 
washed ashore from a wreck.” If the boots 
had been washed ashore they would have 
been derelict and belong to the finder. But 
it was not the boots that were washed ashore, 
it was their dead owner who was beyond dis- 
puting their ownership. The court reasoned 
the matter not that the boots were not der- 
elict and had not been voluntarily abandoned 
by the owner. It was true that he was 
washed ashore, but he brought his boots 
along, and being attached to the body they 
were his property at the time of his decease. 
Hence to steal boots being the property of 
another, even though that other was a dead 
body washed ashore, was to impute a felony 
and the words were actionable fer se. 

Words not actionable in themselves become 
so when spoken of a person in his trade or 
profession. To say of a weaver, “ he pawn- 
eth the goods of his customers and is not to 
be trusted,” of a maltster, “he is a cheating 
knave and keeps a false book,” of a black- 
smith “he keeps false books and I can prove 
it,” of a drover who purchases cattle and 
drives them to market, that “ he is bankrupt 
and is not able to pay his just debts,” have all 
been held actionable in themselves without 
proof of special damage. 

It is possible to slander a man not by 
charging that he committed a criminal offense 
for which he may be indicted and punished, 
but that he has already been punished for 
such offense. Hence words charging one 
falsely with having been a convict in the 
penitentiary of a sister state are actionable 
per sé. 

It was adjudged in another case that words 
falsely spoken of a person imputing a crimi- 











nal offense, for which the party if the charge 
is true may be indicted and punished are 
actionable in themselves even though the 
proof is complete that the offense could 
never have happened. Words, “you have 
killed A. B., you have poisoned him and I 
can prove it,” were actionable even though 
A. B. was never poisoned, even though he 
was alive as he could be, in a distant part of 
the country. A nice illustration, by the way, 
that false words must be the foundation of a 
slander. It makes no difference what the 
facts are in connection with the subject 
spoken of, provided the words be false. 

Some people use the most extravagant 
language about nothing and exhaust them- 
selves and their tempers in Billingsgate, but 
not every one that so murders the Queen’s 
English will be adjudged a slander fer se in 
the eyes of the law. In one case when it 
was said of J. K., “He is a damned rascal as 
ever lived, and all who joined his party in the 
procession on the Fourth of July are a set 
of black hearted highwaymen, robbers and 
murderers,” it was shown that these words 
were used about a fuss over a bass viol in 
which a man had been stabbed and they were 
held not to be actionable. It was only one 
of those awful fusses that are indigenous to 
choirs. 

It would be well for one about to slander, 
to stop, think, consider. Then if you must 
commit the tort, there is no escape from it, 
go into a corner with yourself and commit 
the tort upon the empty air. Do not per- 
mit any one to hear the slander you utter but 
yourself. Then you can have all the satis- 
faction of having spoken a slander but will 
not run the legal risk of having to answer 
in damages for the same. Is it possible for 
a slander to give any other satisfaction to the 
one uttering the same than that of having 
heard oneself talk? To make a slander 
technically legal, depends upon the audience. 
If it is to yourself, no publication results. 
If to another, there is a publication, for the 
essence of the tort is starting it on its circu- 
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lation through the world from mouth to 
mouth. If you slander a fellow in your 
mind and never let it come out by way of 
the mouth, it is all right legally, but if you 
cannot control the tongue, it is all wrong. 
The question asks itself. Suppose you 
are the one to whom the publication is made, 
can you run and tell your next neighbor all 
about it, swap it for something the neighbor 
hastotell. If you repeat the words, adopting 
them as your own you will be slandering as 
much as the one you received it from and may 
be held to answer in damages. One court, 
however, has held that he who hears a slander 
may repeat it, if he does so in the same 
words and gives his authority at the same 
time. For instance, you may say that John 
Smith said yesterday in my presence, in front 
of Jim Brown’s store, that Bill Jones was a 
thief, I don’t know anything about it myself, 
I’m only saying what John Smith said. 
There is always one way to escape answer- 
ing for your slander, and that is by proving 
what you said was true when action is 
brought against you. Plead justification. 
Beard the lion in his den. Take the bull by 
the horns. It isa bold game The burden 
will be upon you of proving the truth and 
you will have to make the proof so clear 





that if the man was being criminally tried 
upon the charge he would be convicted. If 
you slip up in your proof in any way your 
failure will probably cost you more money in 
the damages the jury will give against you 
by reason of your slander. If, on the other 
hand you win, the thief will be a thief and it 
will not be any tort of the tongue to have 
published the fact that a thief’s a thief, 

It is very much feared that if the tongue 
had its way — full sway — we would come to 
be a nation of banderlogs. Queer, very 
queer it is that as we approach a condition 
of deaf muteness we grow in wisdom. By 
the way, while talking about deaf mutes, no 
case can be found avhere a court has yet 
tackled the question of the tort or slander 
of a deaf mute and its publication. That 
will likely furnish some interesting points, 
for instance the deaf mute may have gone 
into a community to commit his tort where 
no one quite understood the rapid sign man- 
ual of his hands. Or suppose the alleged 
tort would consist in. gestures, going up to 
one and angrily shaking his fist in the oth- 
er’s face, and slapping his pocket from 
whence the missing article departed. What 
will the decision be? We commend it to 
the judge who shall solve it. 
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WITNESS in our Courts seats himself 
comfortably, crosses his legs, makes 
himself at home and in some instances leans 
over and tries to chat confidentially with the 
Judge. In England the witness stands in a 
box, like an old-fashioned pulpit, the prisoner 
occupying a little larger box, while in Ireland 
the witness stands literally on a table in 
front, and beneath the Bench. He is denied 
the privilege of leaning on the front of the 
box, like his English .brother, but has to 
stand, often feeling most uncomfortable, 
making an exhibition of himself for the 
amusement of the people in the Court. 
Sometimes the Court is indulgent and allows 
him to be seated, but that is so rare, at least 
in the days when I frequented Irish Courts, 
that when granted, the witness was sure to 
be looked upon with suspicion as being too 
friendly with the Court. 

The Irish witness, especially when belong- 
ing to the peasant class, is often a trial to 
the counsel, for not only is he quick at re- 
partee but his answers are often confusing 
by their quaintness and whimsicality. 

In the Bankruptcy Court I once heard a 
witness asked the amount of his gross in- 
come. 

“Me gross income is it, sure an’ I’d have 
ye know that I’ve no gross income, I’m a 
fisherman an’ me income is all net,’’ was the 
astonishing reply. 

These witnesses are often confused through 
the misunderstanding of words and phrases 
and as a consequence many a laugh cannot 
be suppressed, even by the most strict tip- 
staff. 

“He called me out of me name,” said a 
witness in a case of assault by a man ona 
woman. The Justice, trying to preserve the 
relevancy of the witness’s testimony, said: 
“That’s a civil action, my good woman.” 


WHIMSICALITIES OF IRISH WITNESSES. 


By JoHN DE Morcan. 










The witness’s eyes flashed fire as she 
looked up at the Justice. 

“ Musha, thin, if ye call that a civil action, 
it’s a bad bla’gard ye must be yerself.” 

I once heard a clerk ask a witness to take 
the Bible in his right hand. The witness 
replied that he would not do so, and continued 
to hold out his left. Then the Court thun- 
dered out : 

“Take the book in your right hand, sir.” 

“Begorra if ye say so, I’ll do it, but I’m 
not responsible for what I do.” 

“What do you mean ?” 

“Musha, it’s left-handed I am, an’ me 
right can’t be depended on at all, at all.” 

The witness evidently thought that his 
physical incapacity would affect the value of 
his testimony, if he used the right hand for 
holding the book. 

In a case of assault on a wife by her hus- 
band, the counsel for the complainant, after 
she had been sworn, asked most insinuat- 
ingly, and with a look at the Justice which 
was intended to create sympathy : 

“And now, Mrs. O’Sullivan, will you 
kindly tell the Court whether your husband 
was in the habit of striking you with impu- 
nity?” 

The counsel looked again at the Justice 
while awaiting the reply. 

“With what, sor?” 

“With impunity!” 

“Faix he did, sor, now and thin, but he 
sthruck me more often with his fisht.” 

The counsel was compelled to smile, but 
he was equal to the occasion, for he imme- 
diately asked : 

« And that hurt you more ?” 

“Indade it did, sor,” was the reply. 

When the great O’Connell roused the ire 
of a fishwife by calling her a “ parallelo- 
gram,” the world laughed, but only a few 
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months ago a woman asked for a warrant 
against a man for using abusive language in 
the street. ‘“ What did he say?” asked the 
magistrate. ‘He wint forenst the whole 
world at the corner of Capel street, an’ called 
me, yis he did, yer wuship, ‘an ould encom- 
municated gasometer.’” 

In a trial at the Galway Assizes, a witness, 
one Patrick Flanagan, was a great friend of 
the accused and gave his evidence very re- 
luctantly. He was thick in his utterances 
and added to his obvious dislike to testifying, 
he labored under the physical difficulty of 
having lost several of his front teeth ina re- 
cent fight. Several times he was asked to 
repeat his answers, and he got excited. Then 
the use of long words by the counsel added 
to his nervousness, and he answered very in- 
coherently. “ Don’t prevaricate, sir,” shouted 
the Judgeangrily. “ Prewaricate, is it!” ex- 
claimed the witness, “I’m thinkin’, me lord, 
it’s yerself wouldn’t be able to help prewari- 
catin’ if three or four of yer lordship’s teeth 
wor knocked out of yer head!” 

“ Not guilty, me lord, but the jury advises 
the prisoner not to do it again,” was the ver- 
dict in a case tried in Tipperary, and this has 
its counterpart in the verdict of a Galway 
jury, ‘My lord, we find the man who stole 
the horse not guilty.” 

“ How can you swear that the hens found 
in this man’s yard belonged to you?” asked 
a lawyer of a witness who appeared against 
an alleged chicken thief in Waterford. “By 
the kind, sor.” “Why, that is absurd, I 
have some like them myself.” Quick as 
a flash of lightning the witness replied, “ Very 
likely, sor, I lost some a bit afore this man 
took thim this toime.” 

In a northern Court an old woman was ex- 
ceedingly garrulous, and insisted in telling 
the Court what she would do if she were on 
the bench. The Judge at last exclaimed, 


«“ An old woman is not fit for the bench.” 
“ Sure, your lordship ought to know from ex- 
perience,” was the retort which convulsed 











the Bar, for the Judge in question had earned 
the soubriquet of “ old woman.” 

In Ireland the peasantry still use the word, 
“killed” in its original sense, conveying the 
idea of serious injury, rather than death. 
Thus the frequenters of Irish Courts will 
often hear a witness swear in assault cases 


that he was “kilt entoirely.” An amusing 
instance in which the word was used in that 
sense appears in a report of a case recently 
tried in Sligo. An old man, who had been 
assaulted, was being examined by a young 
and inexperienced barrister, who was con- 
ducting the prosecution. “And were you 
stunned when you were knocked down ?” he 
asked. “ Was I what, yer honor?” asked 
the witness. “ Stunned,” repeated the bar- 
rister. “Shure, I don’t know what yez 
mane, sor.” ‘Were you rendered insensi- 
ble?” Shure, what’s insensible at all, at 
all?” the witness asked, his face showing 
clearly that he was perplexed. “I’m afraid 
I cannot get-any good out of this stupid wit- 
ness, my lord,” said the counsel. “ Let me 
try him,” said the Judge. “Come, my good 
man, did they kill you now?” The face of 
the witness brightened up and he exclaimed, 
“ Faix, that they did entoirely, me lord.” 

In a Petty Sessions Court a man was sued 
for the non-payment of his rent. In his de- 
fence he maintained that the place was so 
small that it was not worth the rent de- 
manded. “ Why, yer honner,” he exclaimed, 
“the room is so small that a donkey couldn’t 
turn around in it; just come and try it, yer 
honner.”’ 

The witnesses have no intention of being 
disrespectful, but their simplicity, shrewd- 
ness and brightness mingle together and 
cause the whimsicalities to which I have 
referred. 

I was making a pedestrian tour of Ireland 
in the later days of the Fenian movement, 
and many curious incidents came under my 
observation, showing how zealous the Royal 
Irish Constabulary was in arresting strangers 
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and charging them secretly with Fenianism. 
At that time the Habeas Corpus Act was 
repealed and any one arrested could be kept 
in prison, without trial, for a period of two 
years. When aman was tried he felt that 
he was to face a partisan Judge and a packed 
jury. I am not going to make the charge 
that juries were .always wilfully packed, but 
I know that many a jury was afraid to give 
an accused the benefit of any doubt, because 
the liberty of each member of that jury was 
imperilled. 

I remember reading of one instance where 
the accused was so well pleased with the 
personnel of the jury that’ he did not chal- 
lenge any one, but when his counsel .whis- 
pered that it was strange, he replied, “ The 
jury’s all right, but I’d loike to challenge the 
Judge.” 


The witnesses were also afraid to testify. 


too strongly in favor of the defendant, for if 
they did, they might be treated as I heard a 
witness treated in Cork. Judge Keogh, who 
had been a Nationalist at one time, but was 
accused of betraying his fellow Nationalists, 
listened to a witness who told a very straight- 
forward story, and then advised the Chief of 
Police to look into the character of the wit- 
ness, as it was likely he wasa Fenian. Of 
course the witness was arrested. 

There is a very good story being retold, 
but which is actually a true story of those 
days. A Judge was trying a case where the 
accused could only understand the Celtic lan- 
guage, and so an interpreter had to be em- 
ployed. The official interpreter was a good 
fellow, whose wish was to do justice, but he 
certainly had leanings towards the defendant. 





The accused man was holding a long con- 
versation with the interpreter, and that 
worthy did not translate the speech to the 
Court. At last the Judgedemanded to know 
what had been said. 

“ Nothing, my lord,” was the interpreter’s 
unblushing reply. 

“ How dare you say that when we all 
heard you talking to him. Come, sir, what 
was it?” 

“ My lord, it had nothing to do with the 
case.” 

“Tf you do not tell me what he said I'll 
commit you for contempt. Now what did 
he say?” 

“ Well, my lord, you’ll excuse me, but he 
said, ‘Who’s that ould woman with the red 
bed curtains round her sitting up there?’” 

Everyone in Court laughed, and the tip- 
staff did not, for a moment, try to stop the 
unseemly conduct. The Judge, in his red 
robes and white wig, colored until his face 
was brighter than his red robes and asked : 

“ And what did you say?” 

“TIT said, ‘ Whisht, ye spalpeen ! 
the ould boy that’s goin’ to hang yez. 

When a famous Fenian was being tried, 
he was browbeaten by the Judge until he 
could stand it no longer, and made retort in 
epigrammatic language : 

“ My lord, you can insult me as much as 
you please, it is for that you are there; but 
I am charged with the offense of being an 
Irishman who loves his country, and a rene- 
gade’s insults flow from my character like 
water from a duck’s back.” The Judge was 
the notorious William Keogh, the friend of 
Sadlier, and a renegade Nationalist. 


That’s 
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THE MANUSCRIPTS OF THE “YEAR BOOKS” AND THE 
CORRESPONDING RECORDS. 


By Luke OweEN PIKE. 


HEN asked to give some account of 

the manuscripts of those old Law 
Reports which are commonly known as 
“Year Books,” one feels that one can 
hardly succeed in making the subject intel- 
ligible unless one can transport one’s readers 
in imagination into that age in which the 
manuscripts were used. The earliest of 
them now known to be in existence is of 
the reign of Edward I., though we know 
from Fitzherbert’s Abridgement that there 
were some reports of the reign of Henry III. 
The language of them is French, and that 
was the language actually spoken in the 
courts until the thirty-sixth year of the reign 
of Edward ITI. 

A very clear distinction must be drawn 
between the reports of cases earlier than the 
last mentioned date and the reports of the 
later cases. The former may be, if they are 
not always, a more or less accurate repre- 
sentation of the words actually used in plead- 
ing and arguing; the latter cannot, at most, 
be anything but translations from English 
into French. 

The French of the one period is a living 
language, a branch of the Langue d’ Oil, il- 
lustrating and illustrated by other branches 
of the same family. The French of the 
other period is a professional language, such 
as the lawyers pleased to make it for their 
own purposes. It is this latter day Law- 
French which has been the subject of many 
gibes and jokes, and which has caused many 
laymen, if not lawyers also, to regard all Law- 
French as a mere jargon. 

Down to the early part of the reign of 
Henry VIII., in whose time the series of 
Year Books come to an end, Judges and 
Counsel must apparently have had to rely 
upon manuscripts for a portion at least of 





their case law, though some of the reports 
were printed a little earlier. Copies in 
earlier times were multiplied by hand only, 
and experience very clearly shows that these 
copies were not usually examined after they 
were made. Sometimes the scribe inadver- 
tently repeats a passage ; more often his eye 
deceives him, and he omits a passage begin- 
ning or ending with the same word as the 
passage which he had written just before. 
He is, of course, liable to err in other ways, 
like all other human beings, and the conse- 
quence is that any one manuscript of a re- 
port is usually more or less defective, even 
though it may be approximately contempo- 
rary. Sometimes one sees that the possessor 
of a manuscript has noticed a mistake and 
corrected it, either by conjecture, or by the 
aid of some other manuscript. As a rule it 
is possible for a modern editor to obtain a 
fairly satisfactory text by careful collation 
of a number of manuscripts, though it some- 
times happens that in the last resort it is 
absolutely necessary to correct it by the rec- 
ord, and the record almost always furnishes 
information not to be found in the report. 

Sometimes the manuscripts differ to the 
extent of substituting an affirmative for a 
negative, or vice versa, and when such a dis- 
crepancy occurs in the judgment, the roll 
settles the question beyond all possibility of 
dispute. 

It must not, however, be supposed that 
there was always one single authorized re- 
port from which all copies were made. A 
case may sometimes be found reported in 
two or even three different forms. These 
independent reports could not all have been 
made officially, and there is no reason to 
suppose that one was so made rather than 
another. The lawyers consequently had to 
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contend not only with the defects in any 
copy which any one of them might possess, 
but also against the possibility that there 
might be produced some version of a case 
with which he could not be acquainted. 

There appears to be an illustration of 
these difficulties in Trinity Term 12 Edward 
III. (p. 613 Rolls Series). A case having 
been only partly heard on a particular day, 
counsel opened his argument on the day 
following by citing a case in support of a 
particular point. According to Mr. Hor- 
wood’s translation the Court said unani- 
mously: “Your statement is false.” The 
original French is: “ Vostre livere est faux.” 
There may, perhaps, be some warrant for 
saying that “livere” may in some cases be 
used for deliverance, or mode of expression, 
but this seems to be a very forced rendering 
in the present instance, and it unnecessarily 
attributes to the Judges an act of great dis- 
courtesy. , 

It is one thing to tell a man that his state- 
ment is false, and quite another thing to tell 
him that his book is wrong. There can be 
but little doubt that the lawyer had taken 
advantage of an adjournment to look out a 
precedent, which he found in his “/¢vere”’ or 
book (the usual meaning of the word “livere’’) 
and that the Court, being better informed, 
would have none of it. 

It was known even to the printers, pub- 
lishers, or editors of some of the old black 
letter editions of the Year Books that re- 
ports occurred in more forms than one, 
though they did not always make the best 
use of the knowledge. Thus in the 17th 
year of the reign of Edward III. there are 
double reports of cases, and in many in- 
stances the second report is dissociated from 
the first, and either made to appear as a re- 
port of a different case, or else labelled as a 
“yvestduum” or continuation. The contents 


of one manuscript of a particular term hav- 
ing apparently been exhausted, the contents 
of another manuscript relating to the same 
matters but differing in form were tacked on 





at the end as mere additions. This occurs 
even in the earliest known edition of the re- 
ports of the year, the publication of which 
is attributed to Rastell. For the 24th year 
of the same reign, however, we find Berthe- 
let, or the editor for whom he printed, making 
additions to the previous edition or editions, 
with a distinct statement that he was print- 
ing different reports of cases already known, 
and this in very quaint English: 


Al be hit that a Reporte of this yere xxiiij 
Edwardi iij here after folowynge is al redy im- 
printed, and is more at lengthe reported than 
this is: yet it is thought that hit shulde not be 
unprofitable for the gentyl men studentes of the 
lawe to have this. For thoughe the other be 
the longer, yet for the most part through out the 
very groundes of the cases are more quickely 
and more clerely touched in this than in that 
as to the reders shal playnely appere. 

Tothill republished years 23 and 24 Ed- 
ward III., and substituted for the above 
passage in English the words: 

Here folowe the shorte reportes of 24 of 
E. 3, whereunto are annexed the cases whiche 
were wanting in this and are in the long reporte, 
with such cases as are therein, more at large or 
easier reported there than in this: whiche you 
may finde in the ende of thys yeare by the re- 
ferments which are at the end of every such 
case double reported. 

This last formula was copied into the edi- 
tion of 1619, but not without mistake, for 
“FE, 3.” there became “ E. 4.” 

The editors of the edition of 1679 took 
upon themselves to translate all this into 
French. They did not go back to an earlier 
edition but accepted that of 1619 for their 
model and copied the mistake which had 
then crept in. Their French is as follows: 

Icy s’ensuivent les briefs Rapports de I’ 24 
du Edward le 4 aux queux son annexes les 
Cases qui furent marques en cet, et sont en le 
long Rapport, avec tels cases queux sont en cela 
plus largement ou plus facilement rapportes la, 
que ne sont en cecy: les queux on trouve a la 
fin de cet an par les references qui sont a la fin 
de chaqun tel case doublement rapportes. 
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The word “ marques ”’ is clearly a misprint 
for “ manques,” but the whole sentence would 
be unintelligible, if there were no earlier edi- 
tions to which reference could be made. 
Without them, indeed, it might be supposed 
that the whole announcement dated not from 
the year 1679 but from the year 1350. One 
thus sees how difficulties are imported into 
the printed editions which have no existence 
in the original manuscripts. 

In the different manuscript reports of the 
same case, however, one sometimes finds not 
only that the same point is differently put, 
but also that the general outcome of the 
whole is not quite the same. After a deci- 
sion, too, on some particular point, there 
not unfrequently appears some expression of 
doubt in a contemporary hand, which is to 
all appearance a part of the report. 

A question, for example, having arisen 
whether a wife could be her husband’s attor- 
ney, the Court said that she could, but the 
reporter, or some one writing very soon after 
him, nevertheless added the word Quere. 
Sometimes the reporter travels a little out 
of his way to inquire what would have hap- 
pened if the facts had been slightly different, 
or if the pleadings had been in a different 
form, and sometimes he supplies his own 
answer in the words “eo crey ge,” etc., “I 
think that,” etc., as the case may be. No 
Year Books or copies of them have been 
found among the records of any of the Courts. 
Some of the manuscripts are still in private 
hands; and those which are in public libra- 
ries can usually be traced to a particular 
donor or vendor. 

From these and other facts it may be in- 
ferred that the Year Books owed their exist- 
ence to private enterprise rather than to 
public authority. That there was a consid- 
erable demand for them there can be no doubt, 
as the Judges must have had them, and the 
Countors and the Apprentices of the Law 
must, have depended largely upon them for 
the legal education of the day. The imper- 
fections in the manuscripts were probably of 








less importance then than they are now, be- 
cause the number of copies in existence must 
have been much greater, they must have been 
much more readily accessible to the profes- 
sion, and the corttinual use of them must have 
rendered many obvious corrections a matter 
of comparative ease. The worst of them, 
it must be remembered, were not as bad as 
the best of the printed black letter editions 
of the Year Books, and they are not very 
often found wanting in those main features 
which were of vital importance to the lawyer. 

His chief object was to know how to con- 
duct every kind of case, what pleadings would 
be useful to him at each particular stage, how 
he could advance towards the goal which he 
had in view, and, by no means least of all, 
how he could delay his adversary. All this 
he might learn fairly well even from an ill- 
copied manuscript, when he could supplement 
his reading by listening to similar proceed- 
ings in Court. 

To an untrained modern eye, however, the 
manuscripts present difficulties, which, at 
first sight, seem almost insuperable. The 
letter c can rarely be distinguished from the 
letter 7. The letter ” is commonly indistin- 
guishable from the letter «(which may be 
equivalent to v) and the letter m from the 
letters zz or zz. Long words may thus some- 
times be read in quite different ways even 
when written at full length ; mznzere, for in- 
stance, might be read numere and vice versa. 
The most common words, however, are not 
usually written at full length, and the correct 
extension of the abbreviations must in many 
cases depend upon the context and upon a 
knowledge of the law and practice of the 
period. “Def,” for instance, may mean de- 
faut or defendant or defendants ; “t” may 
mean fenant or tenants, or tenements. In 
these instances, of course, the context usu- 
ally supplies the meaning without the ne- 
cessity for much consideration. It is far 
otherwise with some other contractions. The 
letter 7 is, perhaps, the most troublesome 
of all the single letters, and it is not free 
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from ambiguity even when it has the letter 
wz written above it. Counsel will sometimes 
argue at great length that his adversary ought 
not to be ry wu, This may mean, according, 
to circumstances, either, resceu or respondu, 
either admitted, or answered, either on the 
one hand that the party or pleader ought not 
to be admitted or allowed to bring a particu- 
lar action, or plead in a particular way, or on 
the other hand that what he has said does 
not, in law, require an answer. The Court 
not uncommonly settles the matter shortly 
and sharply thus “ R.” or sometimes “ Rz.,’ 
that is to say “ Responez’’: Answer; or the 
reporter says “72/ fut mys par ag. (which 
means ‘agarde’) ar. (respondre).” When, 
however, the Court awards (“agarde’’) or 
adjudges that one of the parties shall “7” it 
does not by any means necessarily follow that 
this must mean that heistoanswer. The ex- 
pression may occur at the end of a case thus: 
“ fut ag [arde] ge le pleintif r. vers le def.” 
and then the meaning is: “It was adjudged 
that the plaintiff should recover (vecoverett) 
against the defendant.’’ Even when the 
writing of the MSS. is a little more extended 
there are other pitfalls for the unwary. Rudre 
may equally mean rendre or respondre ; rec. 
may mean vecorde or recoverir, or any tense, 
mood, or person of the verb recoverir or re- 
coverer ; res. May mean either resoun (reason) 
or resomons (re-summons). 

If it be asked how, in the midst of such 
confusion, it is possible to attain precision, or 
anything like certainty that the right exten- 
sion can be given, there is, it may be hoped, 
a satisfactory answer to the question. When 
several MSS. are collated, it is found that 
one will occasionally supply the full word 
where another gives only a letter. In this 
way all the possible extensions gradually be- 
come known to the student. The application 
of the knowledge must of course depend upon 
his familiarity with the practice of the Courts, 
and, so to speak with their tone; but this 
comes with long experience, and, in the end, 
the words seem to evolve themselves out of 


’ 





the symbols for them almost mechanically, 
and to take their different forms as naturally 
as different flowers or leaves developing out 
of similar buds. In this way one comes to 
understand how it was that, although there 
were positive misstatements of fact or law in 
some of the old MSS., to which their con- 
temporaries showed that they were quite 
alive, yet, in the main, the reports presented 
fewer difficulties to the Judges and Counsel 
than might be supposed at first sight. The 
ordinary clerical errors would cause but little 
trouble. In case of doubt, too, the practi- 
tioners of the day could always fall back upon 
the rolls as we can at the present time, and 
there are instances in which the reports are 
absolutely unintelligible without the aid of 
the records. 

Before explaining further, however, what 
use is to be made of the records, it may be 
well to mention one or two other points in 
connection with the manuscripts of Year 
Books which may possess some interest from 
a modern point of view. There is always a 
separate heading for each term, which, how- 
ever, usually shows nothing more than the 
term and the regnal year. There are no 
headlines to the individual cases, which follow 
one another without any intervening space, 
though each case usually (but not quite al- 
ways) begins on a new line. At the begin- 
ning of each case there is usually in the mar- 
gin a note to show the nature of the action, 
e. g. Quare impedit, Forme de doun, Ces- 
savit, Acompte, &c. The majority of the 
MSS. have no other side notes, except an 
occasional reference to an earlier or later 
folio on which an incomplete report may com- 
mence to be continued, and an occasional re- 
mark made by an owner of the book at some 
more recent period. To this rule, however, 


there are exceptions, as there is in some of 
the MSS. a longer or shorter abstract, in a 
contemporary hand, of the matters decided. 

Though copies made generations after- 
wards may also be in existence, it is usually 
possible to find MSS. of the Year Books 
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written in a hand which is approximately 
contemporary. It is of course impossible to 
say, from the handwriting alone, that a MS. 
was written in any particular year, hardly 
possible to say with certainty that it was 
written in any particular reign, even though 
the reign may have been long. It is, how- 
ever, quite possible to fix the date of a MS. 
within about half a century, or within the 
period during which any long-lived scribe 
may have been employed. He would natu- 
rally write in his own way, from the time of 
his first employment until his employment 
ceased, though the general character of writ- 
ing might have undergone a change in the 
mean time. Broadly speaking, no expert 
would be likely to mistake the writing of the 
beginning of the reign of Henry II. for that 
of the beginning the reign of Henry IIL, 
that of the reign of John for that of the 
reign of Edward I., or that of the early part 
of the reign of Edward III. for that of the 
reign of Henry IV. The characteristics of 
the writing (including not only the forms of 
the letters, but also the ink used) could not 
be explained in words without facsimiles, but 
they exist nevertheless, and tell their own 
tale without any possibility of doubt. 

The French used before the oral pleadings 
ceased to be in French seems to be, for the 
most part, that of persons familiar with the 
language. The apparent anomalies are only 
those of the Langue a’ Oil before it finally 
settled down into the accepted modern 
forms. The manner of writing indiscrimi- 
nately avoir and aver (to have) recoverir and 
recoverer (to recover), maner and manotr (a 
manor), z/ or z/s (they), and innumerable 
other inconsistencies do not necessarily in- 
dicate, as has sometimes been supposed, a 
jargon of English growth, or of the school of 
Stratford — atte — Bowe, but are in accord- 
ance with the use of the. Langue d’ Oil as 
written and spoken on the other side of the 
Channel. The earlier language of the Year 
Books is indeed of unique philological value, 
for it is a representation or an attempted 





representation of the language of everyday 
life as actually spoken, to which the nearest 
approach in most of the dead languages is 
that of the Drama. A study of this old 
French, from which a portion of our modern 
English is derived, might indeed have saved 
some of us from corrupting our own speech 
into a jargon. Weshould not, perhaps, have 
converted uz noumpiere or nounpiere, into 
“an umpire ;” we should not perhaps use the 
expression “that is tantamount to saying” 
for the simple Zant amounte of the Year 
Books ; and we might have escaped from that 
greatest of spoken abominations “a valuable 
asset.” It is probably needless to remind 
any one who is likely to read these pages 
that “asset” is a monstrous singular taken 
out of a non-existent plural “assets.” The 
word “assets” is nothing but the “assetz”’ 
of the Year Books (the modern French assez) 
which was used chiefly in relation to the old 
doctrine of warranty — the question com- 
monly arising whether some person had as- 
setz (the Latin ad satis), or land to a suf- 
ficient value for the purpose of satisfying the 
warranty. 

The records or rolls, on which the reported 
cases (with innumerable others) may usually 
be found, are very different in character from 
the MSS. of Year Books. By the Act of 
the 36th year of Edward III., which substi- 
tuted English for French in the oral plead- 
ings in Court, it was provided that entries 
and enrolments should be in Latin. This, 
however, introduced no‘hew feature. Domes- 
day Book and the earliest rolls of the Ex- 
chequer are in Latin, the earliest Fines (of 
the reign of Henry II.) are in Latin, and the 
earliest judicial proceedings (of the reign of 
Richard I.) are also enrolled in Latin. 

Before, as well as after the Act, the rec- 
ords of the Courts of King’s Bench, Common 
Pleas and Exchequer, of the Justices in 
Eyre, and of the Justices of Assise were en- 
rolled in Latin. After, as well as before the 
Act, there might be recitals on the rolls in 
French. In the Chancery the French Bill 
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was the predecessor of the English Bill, and 
was not affected by the Act, though the en- 
rolments in Chancery of Letters Patent and 
Letters Close were always in Latin. For 
some reigns after the Act, too, the language 
of the Rolls of Parliament continued to be, 
in part at any rate, in French. 

All these rolls have to be consulted, at 
times, for the proper illustration of the re- 
ported cases, but those which have to be 
most frequently used are rolls of the Courts 
of Common Pleas and King’s Bench, and in 
the earliest times the rolls of the Courts of 
Eyre. 

It must not be supposed, that where there 
is a French report and a Latin record of the 
same case, the one is a mere translation of 
the other, and contains precisely the same 
information. The arguments of Counsel and 
the pleadings for which they attempt, but 
fail, to gain acceptance are all omitted from 
the final record —the plea or judgment roll. 

In this, however, the pleadings, as allowed 
by the Court, are entered, followed by the 
verdict, if the case went so far, and the judg- 
ment, both of which are often omitted from 
the reports. In this, too, the names of the 
parties and the parcels of land (often want- 
ing or erroneously stated in the reports) are 
down with incontrovertible authority. 
The orthography is more uniform in the 
Latin of the rolls than in the French of the 
Year Books, and is indeed fairly well fixed, 
except in the names of persons and places. 
The writing is abbreviated but not quite so 
much as in the reports. 

On the other hand, the rolls present diffi- 
culties of their own, and are full of pitfalls 
for the uninitiated. In the reports each ac- 
tion is usually described by its appropriate 
technical name, e. g. Aiel, Cosinage, Debt, 
Entry, Formedon, Mesne, Quare tmpedit, 
Right, etc. In the rolls it is otherwise 
and a_ knowledge of the formal words 
used in each action is necessary for the pur- 
pose of distinguishing one kind of action 
The names of most of the 


set 


from another. 





old actions are French, and very terse 
French, too, while the Latin writs which 
were used were in accordance with a set 
form that did not even necessarily include 
any Latin word equivalent to the French 
title. There is a notable instance of this in 
the term “ Attaint.” The word never occurs 
in a writ of Attaint; and in Letters Patent 
and Close the action is commonly called a 
“Jurata viginti et quatuor militum ad con- 
vincendum juratores” of an Assise of Novel 
Disseisin, or as the case may be. Some 
curious mistakes have in consequence been 
made by officials unacquainted with the 
forms, but the details might be out of place 
in this article. Even when the name of the 
action has preserved a Latin garb there may 
not be any use of that particular description 
in the record of the case. The distinctive 
words, for instance, in the record of a Quare 
impedit do not include the word “ Quare” 
at all, but are Quod permittat presentare, 
and for this reason a Quare impedit has, be- 
fore now, been described as a Quod per- 
mittat, which is an action of a totally dif- 
ferent kind. 

The greater part of the cases in the Year 
Books were heard in the Court of Common 
Pleas, the records of which are probably the 
most technical that can be found. Most 
even of the actions of Assise (of Novel Dis- 
seisin, etc.), which are reported, were re- 
moved into that Court from the Courts of 
the Justices of Assise, propter difficultatem. 
On the Plea or Judgment Rolls of the Com- 
mon Bench are consequently to be sought 
the majority of the records corresponding 
with the reports. 

The Court of Common Pleas was described 
by Sir Edward Coke as the lock and key of 
the Common Law, and it is almost needless 
to say that its records are of the highest 
value not only for the history of the Law, 
but also for the social history of the country. 
Yet, owing probably to the difficulties which 
they present to the unlearned, nothing has 
been done except incidentally to make their 
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contents, or even the general nature of them, 
known to the public. The last seven vol- 
umes of Year Books published in the Rolls 
Series (12-16 Edward III.) contain. refer- 
ences to records illustrating the reported 
cases, with some extracts making good the 
deficiencies of ¢he reports themselves ; but it 
is, of course, beyond the province of the ed- 
itor of the Year Books, in that capacity, to 
touch the unreported cases, which outnum- 
ber enormously the cases reported. 

The Plea Rolls of the Common Bench of 
the reign of Edward III., when the court 
was in full working order, were made up 
term by term, the individual skins of each 
term-roll being strongly sewn together at 
the top with cord. Each skin is about 33 
inches long, and 10 inches broad. The 
average number of skins constituting each 
roll is about five hundred and fifty, and the 
writing is on both sides of each skin. From 
these facts some idea may be formed of the 
amount of legal business transacted in each 
term at a time at which the /audator temporis 
acti is apt to suppose that litigation was 
small in quantity, that the administration of 
the law was simple and inexpensive, and that 
the law’s delays were as yet unknown. 

Much of the space, it is true, is taken up 
with matters of minor importance, such as 
renewals of jury-process, prayers for view 
and grants of it, entries of Mon Pros, etc. 
The records, however, of cases pleaded to 
issue would probably be found to average 
not less than one to a skin, and the total 
number to be fully ten times that of the re- 
ported cases. 

These rolls, to which there is no index, 
and no published calendar, do not in them- 
selves afford any clue to the discovery in 
them of any case for which search may be 
made, except the bare name, in the margin, 
of the County in which the lands in dispute 
might happen to be, or in which the dispute 
about other matters had originated. The 
cases belonging to each County are not 
brought together, but interspersed with those 





belonging to other counties, so that the whole 
roll may have to be examined before any 
particular case can be found. For the pur- 
poses of comparison with the Year Books 
the labor can be abridged only by making 
a short abstract of each reported case, and 
comparing each skin of the roll with the ab- 
stract, so that one examination of the whole 
roll suffices for all the cases. It need hardly 
be said that even this is a very laborious 
process. <A project for preparing a Calendar 
of the Rolls, part passu with the editing of 
the Reports, stands over for the present, for 
want of express Treasury sanction. 

Some of the earliest reports relate to pro- 
ceedings before Justices in Eyre, whose 
Court was superior even to that of the Com- 
mon Bench, though inferior to that of the 
King’s Bench. When the Court of the Eyre 
was in any County, all the actions of that 
County which might be pending in the Court 
of Common Pleas were immediately trans- 
ferred to the jurisdiction of the Justices in 
Eyre. For this reason the records of the 
Courts of Eyre in some instances stand in 
place of those of the Common Bench and 
are even of greater importance. They in- 
clude Pleas of the Crown as well as Common 
Pleas, though the two classes are usually kept 
distinct. The rolls of Common Pleas which 
are among them resemble those of the Court 
of Common Pleas, and require the same tech- 
nical knowledge for their interpretation. 

The use of the Rolls of Parliament in illus- 
tration of the cases reported in the Year 
Books depends upon a principle well recog- 
nized from the time of Edward I. until the 
middle of the reign of Richard II. This 
was not only that Parliament was the high- 
est Court for redressing errors after judg- 
ment given, but also that during the progress 
of an action even in the Court of Common 
Pleas, a party might present a petition to 
the “ King in his Council in his Parliament,” 
praying for a direction to the Justices as to 
the admission of pleadings or the mode of 
proceeding. When the petition was granted, 
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a writ was sent, through the Chancery, to 
the Justices of the Common Bench convey- 
ing the instructions as prayed. Such writs 
usually appear as part of the record of the 
case upon the rolls of the Court of Com- 
mon Pleas, but the petitions themselves, 
whether granted or not, have to be sought 
on the Rolls of Parliament, or if not there 
enrolled, among the separate Parliamentary 
Petitions. They are of much importance in 
the history of the law because they afford a 
connecting link between Common Law and 
Equity. They usually have in them the 
characteristic words “pur Dieu” (“for God’s 
sake”), which are also in the Bills, or Peti- 
tions addressed to the Council, and in later 
times to the Chancellor alone, for the pur- 
pose of commencing a suit. 

The records of the Court of King’s Bench 
have also to be consulted, in aid of the re- 
ports, for two distinct purposes. Some of 
the few reported Crown cases are there to 
be found, as well as all the proceedings in 
Error upon judgment in the Court of Com- 
mon Pleas, and in some other Courts, includ- 
ing the Court of King’s Bench in Ireland. 
The early King’s Bench Plea or Judgment 
Rolls are in two parts, the skins of both of 
which, however, are sewn together at the 
top in the same manner as the skins of the 
Common Bench Rolls. One part has the 
name of the Chief Justice at the head of each 
skin, the other part the word “ Rex,” and 
the skins of each part have a separate num- 
bering. In later times the two parts were 
separated, one being assigned to the Plea 
Side, the other to the Crown Side, of the 
Court. The Crown cases are found upon 
the “ Rex” part of the earlier rolls, the pro- 
ceedings in Error and some other matters 
on the part bearing the name of the Chief 
Justice. 

The proceedings in Error constitute the 
most important portion of these Rolls in re- 
lation to the Year Books, as they show all 
the assignments of error and subsequent 
pleadings with great precision, together, of 





course, with the affirmance or reversal of 
judgment. They also include a copy of the 
whole record of the case in the Court below, 
which might serve as a substitute should the 
original by any chance be lost. 

During the progress of cases in the Court 
of King’s Bench, as during ¢he progress of 
cases in the Court of Common Pleas, peti- 
tions could be, and not uncommonly were, 
addressed by the parties to the King in 
Council in Parliament, and then went through 
the same course. 

It sometimes happens that an Assise Roll 
ought to be consulted for the purpose of il- 
lustrating some of the points which may have 
arisen in an action of Assise. When the case 
has been removed into the Bench frofter 
dificultatem, it is sometimes found that 
there are several Assise Rolls relating to the 
same case which differ zzter se. Ina case, 
for instance, in Trinity Term, 13 Edward III. 
(No. 61, Boddenho v. Derby and others) 
there are no less than four Assise Rolls be- 
sides the enrolment among the Placita de 
Banco. In these there are material varia- 
tions extending even to the writs sent from 
the King to the Justices of Assise, in conse- 
quence of petitions from the parties, or other- 
wise. The record as sent into the Common 
Bench is, of course, that which must be ac- 
cepted as correct, if so accepted by the Com- 
mon Bench itself either after objection, or 
when no exception has been raised. It is, 
nevertheless, obvious that there may be oc- 
casions when the Assise Rolls themselves 
may be of considerable importance where 
questions have arisen as to the correctness 
of the record sent in to the Bench. 

Instances do also occur, though rarely, 
in which the reported cases have been argued 
out and determined before the Justices of 
Assise alone without any reference to the 
Common Bench. It is not always easy to 
discover the corresponding Assise Roll for 
two reasons: one that the series of Assise 
Rolls in the Public Record Office appears to 
be incomplete, the other that the arrange- 
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ment of them is faulty. In Easter Term 
17 Edward III., however, the Assise Roll 
corresponding to a report of a case deter- 
mined by Justices of Assise at York, with- 
out any adjournment into the Common Bench, 
has been discovered. The case is numbered 
25 in the old editions of the Year Books, 
(fo. 28). It is an Assise of Novel Disseisin 
brought by one Geoffrey Cotes. As it is 
there printed it is really not intelligible, or, 
if intelligible, not in accordance with the facts, 
because a certificate, which the report does 
not even show to have been that of a Bishop, 
is there represented as having been produced 
in the action of Assise itself, whereas the 
Assise Roll clearly shows that it was a 
Bishop’s certificate produced in a previous 
action in the Common Bench, the whole 
record of which was sent to the Justices of 
Assise. The Assise Roll also gives further 
particulars of importance. 

There are cases also in which it might be 
possible to correct a report by reference to 
Rolls of Justices of Gaol, Delivery, or Rolls 
of Justices of Oyer and Terminer, acting 
under distinct commissions, even though they 
might by virtue of other commissions have 
acted as Justices of Assise. An Assise Roll 
was not so called because it contained all the 
proceedings at Assizes ; and modern Assizes 
have nothing whatever to do with the pro- 
ceedings of Justices of Assise in the oldest 
sense of the term, because actions of Assise 
have long been abolished, and had fallen into 
disuse long before an Act of Parliament put 
anendtothem. The early Assise Rolls prop- 
erly so called contain only the records of ac- 
tions of Assise. Ignorance of this fact and 
of the nature of the Jurisdiction of the Jus- 
tices in Eyre has led to great confusion in 
the classification of the records, which is a 
serious hindrance to students. In case of 
absolute need, however, the difficulties can 
be overcome, where the records exist, by 
those who know how to conduct the search. 

Cases now and then occur in the Year 
Books which were heard in the Chancery, 





and these may be of very great importance — 
as for instance the sctve facias to revoke a 
charter to the Burgesses of Wells in the six- 
teenth year of Edward III. These again 
may be identified with corresponding records 
of the Chancery which, however, are suscep- 
tible of a much better classification than they 
have yet received. 

There are also some Exchequer cases in 
the Year Books, apart from those of the reign 
of Edward I. with which the first volume of 
Year Books, published in 1678, commences. 
The latter are merely extracts from Remem- 
brance Rolls of the Exchequer, and though 
they are in themselves of value, they can 
hardly be said to be in place in a volume of 
Year Books, when not associated with any 
reports. 

The Remembrance Rolls, however, both 
of the King’s Remembrancer and of the 
Treasurer's Remembrancer are occasionally 
of service in illustration of reported cases, as, 
for instance, in the case relating to the farm 
of a fair to be recovered as in right of the 
King (Easter 14, Edward II., No. 54, and 
Introduction) with the questions of jurisdic- 
tion to which it gave rise. It is a common 
error to suppose that all matters relating to 
pleas in the Court or Exchequer are to be 
found in the Plea Rolls of the “ Exchequer 
of Pleas.” The gradual distribution of the 
Exchequer business among the various 
branches of the Court is in itself a difficult 
subject of very technical learning ; but here, 
as everywhere else, the Year Books illustrate 
the records, and the records illustrate the 
Year Books. 

It is, of course, of the utmost importance 
to know in what capacity those persons are 
speaking whose speeches appear in the re- 
ports. It is quite exceptional to find this 
noted in the Year Books themselves, Counsel 
and Judges ‘being usually indistinguishable, 
so far as any definite statement or difference 
in writing isconcerned. Here again the rec- 
ords are our guides, though they do not show 
the names of the Judges who sat, or of the 
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Counsel who pleaded, in any particular case. 
The name of the chief Judge of a Court ap- 
pears in the heading of the Plea Roll of that 
Court, but not the names of his associates, 
the puisne judges. As, however, the Judges 
were appointed by Patent, their appointments 
may be found on the Rolls of Letters Pat- 
ent, and their patents are sometimes, but not 
always, transcribed also on the rolls of the 
particular Courts in which they were to act. 
So far as the Court of Common Pleas is con- 
cerned, too, the names can always be checked 
by the “Feet of Fines,” in which fines of 
lands are represented as having been levied 
before all the Justices of the Court. 





When the names of all the Judges are 
known, it is a fair inference that the other 
persons named as speaking in Court are 
Counsel. This inference again is susceptible 
of verification, so far as the Common Bench 
is concerned, because, although the names of 
Counsel appearing in any particular action 
are not stated, the names of the “ zarratores”’ 
or countors who received chirographs of fines 
on behalf of their clients appear at long in- 
tervals on the Plea Rolls. With these the 
names of the persons who were not Judges 
can almost always be identified, and thus not 
only the names but the usual way or rather 
ways of spelling them can be ascertained. 





LONDON LEGAL LETTER. 


LONDON, August, 1900. 

“HE most notable event of the past 
month in English legal circles, so far 

at least as American lawyers are concerned, 
was the dinner of the Bench and Bar of Eng- 
land to the Bench and Bar of America. It 
came about through the desire of a number 
of English judges and lawyers who have vis- 
ited the United Scates within the past few 
years, to return the hospitality that had been 
so generously extended to them, chiefly by 
the members of the American Bar Associa- 
tion. It was naturally thought that on ac- 
count of the special attraction of the Paris 
Exhibition an unusual number of American 
judges and lawyers would visit England this 
year and that this would therefore be an ex- 
ceptional occasion for such an entertainment. 
In ordinary years there are hundreds of the 
legal fraternity of the United States in Lon- 
don during July, August and September. 
Again and again it has happened that the 
leaders of the Bar of a score of States might 
have argued cases, here in England, not 
merely before judges of their own courts 
but before Federal judges and judges of the 





Supreme Court of the United States. But 
this year notable judges and lawyers, those 
of national reputation in America, have been 
conspicuous by their absence, and it seemed 
at one time that the English hosts would 
have to reckon without their guests. How- 
ever, over forty American judges and lawyers, 
several of them of eminence, were present, 
and they will convey home with them a last- 
ing impression of English good-will and 
friendship. They will also consider that in 
sitting at the hospitable board of their Eng- 
lish brethren they were acting as represen- 
tatives of the Bar of America generally, for 
whom this expression of courtesy was in- 
tended. 

The banquet was exceptional in many re- 
spects. In the first place it was held in the 
old historical hall of the Middle Temple in 
which Shakespeare personally “ presented ” 
as Mr. Frohman would phrase it, two of 
his plays, and in which Queen Elizabeth 
deigned to dance ; whose walls almost up to 
the vaulted ceiling are lined with tablets and 
screened windows bearing the names and 
arms of the foremost lawyers of the Eng- 
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lish-speaking people; and whose covered 
oak screens, black with age, are among the 
finest in Europe, and in which every lawyer 
for two or three hundred years, who has been 
called to the Bar by the Middle Temple 
must have “eaten his dinner.” 

The chair was occupied by the Lord Chan- 


cellor. The Lord Chief Justice, who had 
hurried up to London from Circuit for the 
purpose, had intended to support him, but 
owing to illness, was obliged to be absent. 
Nearly every judge of the High Court, in- 
cluding those of the House of Lords and the 
Appellate as well as the Queen’s Bench and 
Chancery Divisions, was present, while there 
was hardly an absentee from the ranks of 
working Queen’s Counsel and Jurors. Such 
a gathering of English judges and lawyers 
upon any occasion, professional or social, has 
rarely if ever occurred. Certainly not within 
the memory of those now at the Bar. In ad- 
dition to these hosts there were present as 
guests, but guests invited to assist in doing 
honor to the American visitors, representa- 
tives from practically every part of the 
United Kingdom and many of the great de- 
pendencies of the Crown. There were judges 
from the Court of Sessions of Scotland, dis- 
tinguished judges from Ireland, judges from 
India, from Australia, from the Cape and 
from Canada, and even from the far East. 
The after-dinner speeches, after “Grace 
after meat” had been sung by the choir boys 
of the old Temple Church, were full of gen- 
uine and spontaneous fraternity and a feeling 
not only of kinship but that so long as the 
common bond of a common law united the 
two communities there could never be dis- 
sension and division between them. The key- 
note struck by Mr. Choate in proposing the 
health of the Queen was preserved through- 
out the evening. He was as usual graceful 
and eloquent, and it was a matter of regret 





that his official] position as Ambassador pre- 
cluded him from replying for the American 
Bar. The toasts included the President of | 
the United States. “The Bench and Bar | 








of America” was proposed by the Lord 
Chancellor and eloquently responded to for 
the Bench by Judge Baldwin of Connecticut. 
He said that what above all else bound the 
American people together was the one under- 
lying system of jurisdiction which they in- 
herited from their ancestors. This unity of 
the common law stretching across the Amer- 
ican continent, from Maine to California, 
had permeated and inspired all American 
institutions, and had welded together all the 
States by ties that no written constitution 
could ever create. For more than two cen- 
turies Westminster Hall was the Mecca of 
the American lawyer when he crossed the 
sea. Westminster Hall had lost its judicial 
character, but as the American visitor en- 
tered the venerable hall of the Middle Tem- 
ple he could still have something of the 
feeling of coming home. Their legal ances- 
try was the same. Coke, Mansfield and 
Blackstone, and the whole great panoply of 
English lawyers in every century preceding 
the present were their legal ancestry. Their 
knowledge of the common law was inherited 
by them directly from men who went out 
from the Temple to the wilds and woods of 
Massachusetts Bay. The first governor of 
the first English colony in America which 
elected a governor— John Winthrop— was 
a barrister of the Inner Temple, and at his 
council board were others educated in the 
Temple. Wherever the English tongue had 
gone, the English law had gone also, It 
had followed because of its fitness for free 
men, because of its power of adaptation to 
new environments, because it was capable of 
growth as the world grew, because it was a 
system of principles rather than of rules. 
Daniel Webster once spoke of the morning 
drum-beat by which the English garrisons 
around the globe were ready in every land 
to salute the sun at his coming. It might 
be even England’s higher pride that wherever 
her people went her law followed. They 


were all ministers and officers of this one 
Some of their States 


system of common law. 
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clung more closely than England had done 
to its ancient forms; but in loving devotion 
to all that made English law what it really 
was, Americans and Englishmen were one, 
standing, as it were, under the same flag — 
not the flag of the country, but of the coun- 
try’s laws—the flag of the common law of 
England —a flag that cast no shadow of in- 
justice, and floated only over the free. 

Mr. James E. Beck, an Assistant Attor- 
ney General of the United States, carried off 
the honors of the postprandial oratory in his 
response for the American Bar. The other 
toasts were “The Other Guests” proposed 
by Lord Alverston, the new Master of the 
Rolls, better known to Americans as Sir 





Richard Webster, and responded to by Ed- 
ward Blake, Q. C., of the Canadian Bar ; the 
“English Bench and Bar,” proposed by Mr. 
Francis Rawle, the Treasurer of the Ameri- 
can Bar Association, and responded to by 
Lord Justice A. L. Smith, and the Attorney 
General. The health of the Chairman was 
proposed by the Lord Chief Justice of Ire- 
land, and by Mr. Chauncey M. Depew. 

Altogether the occasion was a notable one 
and the only regret expressed by hosts or 
guests is that there was not a larger repre- 
sentation present of the judges and lawyers 
of the United States, in whose honor the 
gathering was arranged. 
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FACETIZ. 


“No man,” said a wealthy, but weak-headed 
‘ barrister, “should be admitted to the Bar who 
had not an independent landed property.” 
“May I ask, sir,” said Mr. Curran, “how many 
acres make a wiseacre?” 


An old farmer was on his deathbed. He re- 
quested that two lawyers from a neighboring 
town be sent for. When they came he motioned 
them to take seats, one on each side of the bed. 
He looked from one to the other for a few mo- 
ments, and then with his last breath exclaimed: 
“I die content, like my Savior, between two 
thieves.” 


Two Irishmen being about to be hanged, the 
gallows were erected over the margin of a river. 
When the first man was drawn up, the rope gave 
way; he fell into the stream, and escaped by 
swimming. The remaining culprit, looking at 
the executioner, said with genuine native sim- 
plicity, and an earnestness that evinced his sin- 
cerity: “Do, good Mr. Ketch, if you please, tie 
me up tight, for if the rope breaks I am sure to 
be drowned, for I can’t swim a stroke.” 


THE most popular man in a western town 
once got into a difficulty with a disreputable 
tough, who was the terror of the place, and did 
him up in a manner entirely satisfactory to the 
entire community. It was necessary, however, 
to vindicate the majesty of the law, and the of- 
fender was brought up for trial on a charge of 
assault with intent to kill. The jury took the 
case and were out about two minutes, when they 
returned. 

“Well,” said the judge, in a familiar, off-hand 
way, “what have the jury to say?” 

“May it please the court,” responded the 











foreman, “ we, the jury, find that the prisoner is 
not guilty of hittin’ with intent to kill, but sim- 
ply to paralyze, and he done it.” 

The verdict was received with applause, and 
the prisoner given an ovation. 





NOTES. 


Mr. BopkIn, Q. C., tells the following anec- 
dote of the late Mr. Francis Macdonagh, Q. C., 
who was for upwards of forty years the recog- 
nized leader of the Irish Bar: “I remember 
once in the early glory of my wig and gown I 
got a case for anopinion. The solicitor thought 
it a very simple case or he would not have sent 
itto me. I thought so, too. With the touching 
confidence of the neophyte, I took my pen and 
began: ‘I am clearly of opinion.’ Now it so 
happened that I sat in the law library beside 
the silver-haired silken Nestor of the Irish Bar, 
a leader of unfathomable astuteness. This 
elder chanced to glance over my shoulder as I 
wrote. ‘ My dear young friend,’ he said softly 
— we were all his dear young friends — ‘ Never 
write that you are clearly of opinion on a law 
point. The most you can hope to discover is 
the preponderance of the doubt.’ ” 


In Colonial days in Virginia there was a 
famous lawyer, Gabriel Jones, known through- 
out the Colony as “the great Valley lawyer.” 
He was the King’s attorney and drew the will 
of the eccentric Thomas, Lord Fairfax, which 
disposed of his immense landed estate that in- 
cluded land now comprised in seventeen coun- 
ties in Virginia and five in West Virginia, and 
his hunting lodge in the Virginia mountains, 
where George Washington stayed when a young 
surveyor, and which is famous in song and 
story. Mr. Jones was greatly beloved and re- 
vered by the bench and the bar of Virginia. 
In his old age, it is said, he became very irrit- 
able, and was one day so rude in Court, toa 
young lawyer who displeased him, that the pre- 
siding Judge felt the dignity of the Court required 
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some notice should be taken of it. Of course, 
it was out of the question to think of reproving 
Mr. Jones, so the Judge fined the young lawyer 
for provoking him. 


A CERTAIN M. Veaudiau was run down by a 
cab in Paris and laid up for six months. He 
brought action against the cab company, fixing 
the damages at 40,000 francs, this being, ac- 
cording to his counsel, the monetary equivalent 
of the damage caused by reason of his being 
unable to follow his profession. M. Veaudiau’s 
profession is that of embalmer, and he charges 
from 1,000 to 3,000 francs for embalming ordi- 
nary people; but when his subjects are persons 
of distinction, his fees are higher. He received 
5,000 francs for embalming Dom Pedro, the ex- 
Emperor of Brazil; 10,000 francs for doing the 
same thing to the King of Hanover; whilst the 
untitled republican, Gambetta, cost only 4,000 
francs to embalm. It will be well for the Paris 
cocher to ascertain in future the profession and 
the fees of anyone whom he contemplates run- 
ning down. 


THE time of the English courts continues to 
be occupied largely with what the Lord Chief 
Justice calls “trumpery libel suits.” Two de- 
cidedly amusing suits were dismissed without 
much ceremony recently, one by the Lord Chief 
Justice and the other by Justice Hawkins. In 
one instance, in an account of a proceeding in 
court, the word “ defendant” had been printed 
in place of “ plaintiff,” with the result of making 
a lawyer in his address charge his own client 
with being an “ extortioner.” The client had 
sued the paper for damages as the result of this 
blunder, but when the Lord Chief Justice heard 
the facts in the case, he at once said he doubted 
if there was any cause for action, since any one 
reading the account would see that it was a mis- 
take of the reporter or printer. Furthermore, a 
correction had been made by the newspaper, 
but of this it was complained that it was “not 
prominent,” and was not accompanied by an 


apology. The Lord Chief Justice held that no 


reader of intelligence could fail to see that a 
mistake had been made, and when counsel for 
the aggrieved person urged that there “ might 
be careless or foolish people who would receive 
a different impression,” he declared: “ But leg- 
islation and law are not intended for foolish 





people,”—a view which precipitated the col- 
lapse of the case. 

In the other instance a lawyer brought suit 
against two newspapers for conspiracy and libel 
in habitually leaving his name out of their re- 
ports of court cases in which he appeared as 
counsel. Justice Hawkins made short work of 
this, saying to counsel for the plaintiff, who 
wished to cite decisions in favor of his novel 
plea: “If you want anything to put a final ex- 
tinguisher upon you, that will do it;” and add- 
ing, when counsel said in defence of the claim 
for damages, that all persons engaged in any 
way in public had occasionally to complain that 
what they said was not reported, “* What a God- 
send it is to the public that they are not always 
reported ! ” 


Tue following is a verbatim copy (names 
only being changed) of a warrant issued by a 
justice of the peace in one of our New England 
states. 

“State of Vermont ) __ 

Caledonia County 5 *° 

“ By the authority of the State of Vermont and 
myself who is a justice of the peace you are 
hereby commanded to attach the goods, chat- 
tels and estate of B. G. Jones and for want 
thereof take his body and notify him according 
to law to appear before me at my carpenter shop 
in Lyndon Centre some day next week in a plea 
of the case to answer unto Fred Smith of the 
same County and for a further plea in the case- 
to-wit- (Copy of my client’s contract). Decker- 
ation day swoped horses with B. G. Jones and he 
is to pay me $15. boot in case he don’t want to 
swap back. 

“ Sined with our hands and sealed with our 
seals this 31 day of May. F. Smith B. G. 
Jones To the damage of the plaintiff $40. for 
which he brings this suit contrary to form and 
indignities of the statue and the peace of the 
state. And ever praying that said wilful and 
malicious and evilminded Jones and his contin- 
gent demurrer be quashed and judgement be 
entered pro-forma for plaintiff. 

“Justice of the peace. 

“F, Smith recognized to the defendant in the 
sum of $10. for costs of said Smiths expenses. 

“ F, D, Epwarps. 
‘*‘ Justice of the Peace.”’ 
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THE late Robert D. Holmes, once a leading 
criminal lawyer in New York city, had peculiar 
views as to selecting a jury. He was an ap- 
proved gastronome, and one of his questions to 
a juror who had been called for examination as 
to his qualifications, would be, ‘“ What did you 
breakfast upon this morning?” If the juror 
answered, for instance, sausage or pork chop, 
or anything else that Holmes thought indigest- 
ible, he would peremptorily challenge such 
juror. Said Holmes, when chaffed about it, 
“T do not care so much about preconceived 
opinions of a juror, because good evidence and 
a good argument can change opinions; but I do 
not choose to submit the life or liberty of a 
client to the brain of a man whose stomach is 
clogged with indigestible or brutalizing food.” 
In an important case he would always procure 
a copy of the jury panel and personally enquire 
into the habits, mode of life and peculiarities of 
each juror from his intimates or neighbors. Mr. 
Holmes was unusually successful in his cases, 
and he was by no means a deeply read lawyer, 
but an exemplar of Lord Bacon’s saying that 
‘tact in a barrister often outvied learning.” 


Says Chauncey Depew: “ The law promotes 
longevity. It is because its discipline improves 
the physical, the mental and the moral condi- 
tions of its practitioner. In other words, it 
gives him control over himself, and a great phil- 
osopher has written that he who could command 
himself is greater than he who has captured a 
city. The world has been seeking for all time 
the secrets of longevity and happiness. If they 
can be united, then we return to the conditions 
of Methuselah and his compatriots. Whether I 
may live to their age I know not, but I think I 
have discovered the secret of Methuselah’s 
happy continuance for nearly 1,000 years upon 
this planet. He stayed here when we had no 
steam and no electricity, no steamers upon the 
river or the ocean propelled by this mighty 
power, no electric light, no railways spanning 
the continent, no overhead wires and no cables 
under the ocean communicating intelligence 
around the world, and no trolley lines reducing 
the redundant population. He lived, not be- 
cause he was free from the excitements incident 
to the age of steam and electricity, but because 
of the secret which I have discovered, and it is 





this: Longevity and happiness depend upon 
what you put in your stomach and what gets in 
your mind.” 


A story is told of the late Hall McAllister, 
who, while eminently brilliant in all other re- 
spects, was not particularly endowed with that 
stern business sense that shows the more prac- 
tical man how many cents go to make a dollar. 
Well, it occurred to McAllister, shortly before 
his death, that it would be a good idea to pur- 
chase a memorandum book in which to jot 
down the items of his daily expenditure. “I 
can compare notes from day to day,” he said, 
“find out how much I spend, and so learn to 
regulate my expenditure here and there.” 

So the book was bought. After the great 
lawyer’s death, his executors while going over 
his effects came across the book. Interested to 
know how far successful McAllister had been in 
‘regulating his expenditures,” they opened the 
book to find this, the sole item contained therein. 

“To one memorandum book, 25c.” 





LITERARY NOTES. 


THE September NEw LIPPINCOTT MAGAZINE 
publishes complete one of the cleverest society novels 
of the year. It is called “ The Dissemblers.” The 
author, Thomas Cobb, is an Englishman who is 
much appreciated abroad, and his transatlantic suc- 
cess is likely to be repeated in America. So feelingly 
does he write about Penelope Darnley and her lov- 
ers that one feels a suspicion that he may have per- 
sonated one of the lovers himself—but which one? 
Besides the complete novel there are short stories 
by Rev. Cyrus Townsend Brady, Cy Warman and 
R. V. Risley. 


No historian of the war has a higher standing 
than Major-General Jacob D. Cox, one of the lead- 
ing actors in it, and at one time Secretary of the 
Interior under Grant, who is to contribute two im- 
portant papers of military reminiscences to SCRIB- 
NER’S this fall. His first article in the September 
number is on “ The Chickamauga Crisis” when 
Grant was placed in command and Rosecrans re- 
lieved. This article makes clear a much misunder- 
stood episode in the great civil war. 


THE September number of THE INTERNATIONAL 
MONTHLY contains several articles of surpassing 
and timely interest. Noticeable among these is 
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“The Expansion of Russia: Problems of the East 
and Problems of the Far East,” written by the great 
historian of Russia, M. Alfred Rambaud, whose three 
volume “ History of Russia,” published in 1883, was 
crowned by the French Academy. That work has 
remained the chief authority upon Russia and has 
been translated into English. The present article, 
“Expansion of Russia,” therefore may justly be con- 
sidered as bringing Russian history down to the 
present day, and is especially valuable as an exposi- 
tion of Russian policy in the East. The article 
opens with a brief sketch of the history of Russia. 
It is timely, vigorous and authoritative. 


JupDGE FRANcIS LOWELL opens the September 
ATLANTIC with “ The American Boss,” his rise and 
sources of power. Brooks Adams follows with 
“ Russia’s Interest in China,” a very present ques- 
tion ably discussed. Mrs. Candee pictures the won- 
ders of “« Oklahoma,” and Canon Rawnsley sketches 
“ Ober-Ammergau.” Mrs. Foote begins “ The Prod- 
igal,” a brilliant short serial. A notable group of 
great general interest comprises Paul More’s “ An- 
cient Feud,” apropos of Tolstoi. Margarethe Miil- 
ler’s “ Gerhart Hauptmann,” on the recent German 
Renaissance ; Canon Everett’s “ James Martineau ;” 
Ogden’s “ The Press and Foreign News,” in praise 
of old methods; Trent’s * Old Southern News- 
paper,” with appetizing extracts; and Fernald’s dis- 
section of a modern kindergarten child. Reviews 
of “ Art Education for Men,” “ Recent American 
Fiction,” and “ Books on Japan;” attractive short 
stories ; brilliant poems and a lively Contributors’ 
Club also appear. 


“ THE Influence of the Western World on China” 
is the title of a timely article in the September CEN- 
TURY, the writer being the Rev. D. Z. Sheffield, 
D. D., for thirty years a missionary in the Middle 
Kingdom. Dr. Sheffield sailed from San Francisco 
on June 22, having just learned of the burning of 
the North China College, of which he is president. 
The article, written shortly before his departure, is 
wholly apropos of the present situation, and it con- 
tains a powerful protest against any dismemberment 
of the Chinese Empire. One can learn much about 
the Boxers from a paper by R. Van Bergen on “The 
Revolution in China and Its Causes.” A second in- 
stalment of Jean Schopfer’s notes on “* Amusements 
at the Paris Exposition,” treats particularly of thea- 
ters, panoramas, and other spectacles. The pano- 


ramic feature has been carried to the last point of 
novelty, and without leaving the Exposition grounds 
one may journey to Siberia by train, to the Mediter- 
ranean by boat, and to the empyrean by balloon. 
Castaigne’s vivid pencil supplements the text with 
many a full-page and smaller picture. 





WHAT SHALL WE READ? 


LITTLE, BROWN, AND CoMPANY will publish, early 
in October, James Martineau: A Study and a Bi- 
ography, by Rev. A. W. Jackson. The work was 
nearly completed at the time of Dr. Martineau’s 
death, and since then has been read and approved 
by his nearest relatives, who have rendered the au- 
thor valuable assistance. The volume is not only a 
life of the great theologian, put also a study of the 
movement in thought of which he was the leader. 


LITTLE, BROWN, AND COMPANY, the publishers 
of Francis Parkman’s histories, announce a Life of 
Parkman, by Charles Haight Farnham, for publica- 
tion in the early fall. The work has been written 
with the sanction of the author’s relatives, who have 
given Mr. Farnham access to Mr. Parkman’s letters, 
vacation journals, and all other available material. 


Mary DEVEREUN’s historical romance of Marble- 
head, From Kingdom to Colony, has been steadily 
growing in favor, and is mentioned in the Bookman 
in the lists of best selling books. The publishers, 
Little, Brown, and Company, are preparing an eighth 
edition. 


THERE are some striking pen pictures of Chinese 
life in Zhe Attaché at Peking, by A. B. Freeman 
Mitford, who was at one time secretary to the Brit- 
ish embassy to China. Mr. Freeman Mitford’s 
book consists of a series of letters describing Taku, 
Tientsin, Tung-Chow, Shanghai, Peking and Can- 
ton, and it is full of shrewd observation and study 
of Chinese manners and customs. The author had 
a keen eye, too, for odd and amusing incidents, 
many of which make very lively and entertaining 
reading. The book has just been issued by The 
Macmillan Company. 


THE third edition of Zhe Web of Life is on the 
press. While the people of Chicago have resented 
the use which Mr. Robert Herrick has made of them 
as “dramatis persone,” the general impression is 
that he has given a close description of American 
ideals as exemplified by a certain class of prosperous 
western people. It is perhaps natural that critics 
on the Atlantic coast are jubilant over Mr. Herrick’s 
story, and this may possibly be the cause of the 
Chicagoan’s resentment. The Macmillan Company 
have in hand also a fourth edition of William Stearns 
Davis’s A Friend of Cesar. It is very seldom that 
a book by an entirely unknown writer achieves such 
a success in so short atime. It is now well on its 
way towards its tenth thousand, and is being dram- 
atized by a well-known playwright. 
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